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NOMINATION OF CLEMENT F. HAYNSWORTH, JR.

TUESDAY, SEPTEMBER 16, 1969

U.S. SENaTE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The committee met, pursuant to call, at 10:35 a.m., in room 2228,
New Senate Office Biulding, Senator James Q. Eastland (chairman)
presiding.

Present: Senators Eastland, McClellan, Ervin, Dodd, Hart, Ken-
nedy, Bayh, Tydings, Byrd of West Virginia, Hruska, Fong, Thur-
mond, Cook, and Mathias.

Also present: John H. Holloman, chief counsel, Peter M. Stoclett,
and Francis C. Rosenberger.

The CHaRMAN. The committee will come to order.

The Committee on the Judiciary meets today to consider a matter
of vital Importance to our country—and we meet without the advice
and counsel of one of our country’s greatest and strongest sons.

Our dear friend and colleague, Everett Dirksen, is lost to us, as is
his wisdom and his talent. There is an empty place in our hearts
created by the passing of a gifted leader.

His contributions to this committee were as large as he was and yet
this outstanding legislator retained, always, the healing human touch.
In the heat of conflict and strife, he found the soothing or humorous
word. After the battle, regardless of which contenders prevailed, it
was he who bound up the wounds and pointed to the new day beyond
the passing struggle.

Each of us around this table, along with all Americans, are bene-
ficiaries of his experience, knowledge, understanding, and wit.

We extend our deepest sympathy to his wonderful wife and help-
mate, Louella, to his daughter, Joy, and to her husband, the distin-
guished Senator from Tennessee.

Everett Dirksen left a lasting imprint on our country, her citizens,
this committee, and his colleagues.

His spirit will sustain us as we strive on to attain for America those
reat goals which he sought, with all his strength, to the end of his
ull and useful life.

Senator Hruska. Mr. Chairman, on behalf of the Republican mem-

bers of this committee, may I extend our appreciation for the very
%enerous and sincere remarks of the chairman with reference to the
0ss this committee has suffered. Even though he belonged to the en-
tire Senate, the fact remains the leading and senior member of this
committee on our side of the aisle is not with us anymore. Again, I
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express the appreciation of those on this side of the aisle for the very
fine remarks which he has made.

Senator MoCreLLan. Mr. Chairman, T would like to associate my-
self with the remarks of the chairman and also the distinguished
senior member now on the committee on the minority side. We feel a
very decp loss in Senator Dirksen’s death and we shall certainly miss
him on this committee becanse he was a source of ¢ounsel, of wisdom,
of strength and one in whom 'we had great confidence and whose
association of which was a delightful and enriching experience.

The Caarrman. The hearing today is to consider the nomination of
Judge Clement F. Haynsworth, Jr., of South Carolina, to be Associate
Justice of the Supreme Court of the United States.

Notice of a hearing on September 9 was published in the Congres-
sional Record and was subsequently postponed because of the death of
Senator Dirksen to this date.

The American Bar Association’s Standing Committee on the Fed-
eral Judiciary states that the members of the committee are unani-
mously of the opinion that Judge Haynsworth is highly acceptable
from the viewpoint of professional qualifications for this appointment.

At this time, I will enter into the record copies of the following
documents :

Memorandum of Senators Eastland and Hruska relating to the
Department of Justice file on Judge Haynsworth ;

(gopy of Justice Department ﬁﬁa on Judge Haynsworth ;

Copy of correspondence between Senator Hruska and William H.
Rehnquist, Assistant Attorney General, Office of Legal Counsel;

Copy of letter dated September 5, 1969 from Senators Hart and
Tydings to me;

Copy of letter from Judge Haynsworth dated September 6, 1969 in
answer to questions raised by Senators Hart and Tydings;

Copy of supplemental letter from Judge Haynsworth dated Sep-
tember 15, 1969, with attached letter to Judge Haynsworth from the
Auto Retailers of America, Inc.

(The documents referred to follow :)

MEMOBANDUM OF SENATORS BASTLAND AND HRUSKA RELATING TO THE DEPART-
MENT OF JUSTICE FILE ON JUDGE CLEMENT F, HAYNSWORTH, JR.

Certain questions bave been raised as to the propriety of the participation
by Judge Clement F. Haynsworth, Jr. of the U.8. Court of Appeals for the
Fourth Circuit, in the decision of the case of Darlington Manufacturing Com-
pany v, National Labor Relations Roard, 325 F. 2d 682.

We have made a thorough review of all of the charges, allegations, and insinu-
ations pertaining to these questions, and, in our considered judgment, a study of
the facts clearly shows that these charges, allegations, and insinuatious are
utterly baseless,

In our judgment, it is clear that Judge Haynsworth owned no stock in any
of the companies or corporations that were litigants in that case, that he had no
financial interest or stake in the outcome of the litigation, and that he could
not have been actuated or motivated by any hope of pecuniary gain in deciding
the case.

With the permission of the Department of Justice we are today releasing copies
of the entire file of the Department’s investigation of this matter. and we are ailso
releasing as a separate package copies of the eight most pertinent letters in that
file.
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A reading of these documents reveals the following facts:

That the Judges of the Fourth Circuit Court of Appeals carefully and pains-
takingly investigated all aspects of the conduct of Judge Haynsworth in par-
ticipating in the decision of the Darlington case, including all surrounding eir-
cumstances, and completely exonerated him of any improper or unethical conduct ;

That these findings of the Judges, along with the files, were submitted to the
Attorney General of the United States, Honorable Robert F. Kennedy, who
unqualifiedly approved the findings;

And that after the true facts had been established, the person who originally
made the charges against Judge Haynsworth to Judge Simon BE. Sobeloff, then
Chief Judge of the Court of Appeals, Miss Patricia Eames, Assistant General
Counsel of the Textile Workers Union of America, acknowledged that the charges
made against Judge Haynsworth were unfounded.

It has been suggested by some persons that the thorough investigation conducted
by the Judges of the Fourth Circuit Court of Appeals, led by Judge Sobeloff,
and of the Justice Department only considered charges of bribery against Judge
Haynsworth, and did not consider his conduct in the light of the issues of
judicial ethics and conflict-of-interest. Thus, such persons contend that the
question of propriety of Judge Haynsworth’s conduct has never been resolved.

A study of these documents compels the conclusion that there is no basis for
this contention. Rather, there is an abundance of evidence to show that the Judges
and the Justice Department considered ail aspects of Judge Haynsworth’'s con-
duct, including the gnestions of judicial ethics and conflict-of-interest, and that
Judge Haynsworth was absolved of any misconduct.,

The text of the letter of December 17, 1963, from Miss Eames to Chief Judge
Sobeloff, which first made the charges and which initiated the investigation by
the Judges of the Fourth Circuit Court of Appeals shows that questions were
raised not only as to possible bribery, but also as to propriety and ethical conduct.
We quote from portions of Miss Eames’ letter found on page 3 thereof :

“Depending on a number of facts which we do not know but which could be
discovered by an investigation with subpoena powers, there mvay or may not
be violations of 18 TU.8.C. sections 201 and 202. It would appear, however,
that only one fact which is now unknown—namely whether or not the Deering
Milliken contract was thrown to Carolina Vend-A-Matic needs to be known
in order to conclude that Judge Haynsworth shounld have disqualified himself
from participating in this decision.

* * & Whether or not a criminal violation has occurred, we certainly
believe that if the Deering Milliken contraet was thrown to (Carolina
Vend-A-Matie, Jndge Haynsworth shonld be disqualified from participating
in the decision in this case, and that the resulting two-to-two deeision should
lead to the sustaining of the NLRB decision below.”

After referring to the brihery statutes, 18 U.8.C. sections 201 and 202, Miss
Eames stated that whether or not a violation of the bribery statutes had ocenrred
that Judge Haynsworth should have disqualified himself and that his vote should
not bave been counted in the decision of the case. Obviously, this raised the
questions of ethical conduet and conflict-of-interest.

It is just as obvious that Judge Sobeloff and the other Judges of the Fourth
Cireuit in their thorough investigation did not restrict themselves bo implica-
tions or insinuations as to alleged bribery, but rather, thoroughly examined
the ethical aspects of the conduct of Judgg Haynsworth. The concluding para-
gﬁ'aph of Judge Sobeloff’s letter of February 18, 1964, to Miss Eames illauminates
this point:

“It thus appears that the information received, anonymously, by you
was completely unfounded, and it is gratifying that after mature considera-
tion you are convinced of this. However unwarranted the allegation, since
the propricty of the conduct of @ member of this court has been qucstioned,
I am today, at Judge Haynsworth's request and with the concurrence of
the entire court, sending the file to the Department of Justice, together with
an expression of our full confidence in Judge Haynsworth.” (emphasis
added)

Judge Sobeloff made the following statement in his letter of February 18,
1964, to Attorney General Kennedy :
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“Enclosed is the file of correspondence passing between cur court and
counsel for the Textile Workers Union of America and Deering Milliken Cor-
poration following the argument of an appeal in our court. Inasmuch as this
relates to alleged conduct of one of our colleagues, we think it appropriate
to pass the file on to the Department of Justice.”

The “alleged conduct” to which Judge Sobeloff referred clearly relates to
“the propriety of the conduct of a member of this court” mentioned by him in his
letter of the same date to Miss Eames,

Judge Sobeloff concluded his lebter to Attorney General Kennedy as follows:

“ .. 1 wish to add on behalf of the members of the court that our inde-
pendent investigation has convinced us that there is no warrant whatever
for these assertions and inginuations, and we express our complete confidence
in Judge Haynsworth.”

After a review of the file by the Justice Department, Attorney General Ken-
nedy replied to Judge Sobeloff on February 28, 1064, as follows :

“This will- acknowledge receipt of your letter dated February 18, 1964,
enclosing the file that reflects your investigation of certain assertions and
insinuations about Judge Clement F. Haynsworth, Jr.

Your thorough and complete investigation reflects that the charges were
without foundation. I share your expression of complete confidence in Judge
Haynsworth.

Thanks for bringing this matter to my attention.”

Such a ringing endorsement of the conduct of Judge Haynsworth, such broad
and spacious language, cannot be reasonably taken to be restricted to charges
of alleged bribery, but certainly must include all facets of Judge Haynsworth's
official conduct, including the questions of ethics and propriety.

If the Justice Department review of the file had indicated that Judge Hayns
worth was innocent of any violations of the criminal law, but that his ethical
conduct was guestionable, then surely Attorney General Kennedy would have
spoken in more guarded language and would have hedged his “expression of
complete confidence in Judge Haynsworth.”

Senator Hruska has recently requested the Department of Justice to reex-
amipne the conduct of Judge Hayusworth in this matter as it relates to the
standards of judicial ethics.

Honorable William H. Rehnquist, Assistant Attorney General, Office of Legal
Counsel, has submitted a thorough and well-reasoned reply to the inguiry of
Senator Hruska. This Opinion of the Justice Department closely examines all
of the pertinent facts and circumstances relating to the conduct of Judge Hayns-
worth taking part in the Darlingion decision, and comes to the conelusion that
his conduct in that case compared with the laws of the United States, the
Canong of Judicial Ethics, and the Canons of Judicial Ethics of the American
Bar Asgociation.

The Opinion concludes that Judge Haynsworth should not have rescued him-
self or been disqualified from participating in the decision of the Darlingion
case, and that in light of the facts he was under a duty to take part in that
decision.

The Opinion further states that the opinions of the American Bar Association
Committee on Professional Ethics and the decislons of state aud federal courts
confirm the conclusion that Judge Haynsworth acted properly, and that this
conclugion is supported by common sense ethical considerations.

Two members of the Senate Judiciary Committee have requested additional
information pertaining to certain additional facts and circumstances relating
te Judge Haynsworth’s participation in the Darlington decision. It is our under-
standing that this additional requested information is in the process of being
furnished.

We firmly believe that a review of the presently known undisputed facts per-
taining to this matter will lead to the inescapable conclusion that it affords no
basis for opposiug the nomination of Judge Haynsworth to be an Associate
Justice of the Supreme Court of the United States.



OFICT OF THE GEMNERAL COUNDEL
TEXTILE WORKERS UNION OF AMERICA
S0 UNIVERGITY PLACE

NIw Yoox 3, N. Y,

I H!f‘fﬂ' e s L e

mum ﬂa‘" kG
o / 5

/ The Honorable Simen E. Sebeloff, Chief Judgs,

United States Ceurt of Appeals for the Pourth Cireuit

Poat Office Building

ProoCu A, Riclomond 19, Virginia

o b ";° , g o
FEATLE -~ Rl P .
gy ‘. - -]
V"f""“'m"'s TETLPERN R
eSO e \ ] A
pEz R SAL BN

TIL INIANIAVAI(J FOILSAP



6

TEXTILE WORKERS UNION OF AMERICA,
New York, N.Y., Decemboer 17, 1963,
Hon. S1MoN E. SOBELOFF,
Chief Judge, Court of Appeals for the Fourth Circuit,
Post Gffice Byilding, Richmond, Va.

DEar JUDGE SopcLorF: I have taken the liberty of marking this letter as ‘“‘per-
sonal” because I believe that you should be the first person to see it. It is written
to you in your capacity as Chief Judge of the Court of Appeals,

The consolidated Deering Milliken cases were decided by the Fourth Circuit
on Friday, November 15, 1963. On the morning of Wednesday, Navember 2(th,
our Union received a telephone call in which the caller, who said that he would
not identify himself, stated substantially the following :

I believe that you should know that Judge Haynsworth, who voted against
your Union in the Deering Milliken case is the First Vice President of Carolina
Vend-A-Matic Company, and that two days after the decision in the Deering
Milliken case, Deering Milliken cancelled its contracts with the company or
companies which previously supplied vending machines to all of the numerous
Deering Milliken mills in the Carolinas, and proceeded to sign a new contract
with the Carolina Vend-A-Matic Company pursuant to which that Company
would supply vending machines to all Deering Milliken mills.

We immediately proceeded to do what we eould to cbeck the accuracy of this
allegation. The first element checked out readily ; there is no doubt that Judge
Haynsworth is or was until very recently the First Vice President of Carolina
Vend-A-Matic Company. (We do not know the extent, if any, of his shareholding
in the corporation, but we are informed that he has been the First Vice President
since the company was founded, and that the Judge’s former partner in the law
firm of Haynsworth, Perry Bryant, Marion and Johnston, in Greenville, Mr.
W. Francis Marion, is and has been the President of Carvlina Vend-A-Matic
Company.) As to the second clement of the allegation-—that regarding the throw-
ing of the Deering Milliken vending machine contracts to Carolina Vend-A-
Matic--we were first informed that a notice was posted in the Drayton Mill of
the Deering Milliken chain at some time prior to December 11th of this year
stating that as of January 1lst, a complete new set of vending machines would
be installed in the mill; we were later informed that the most recent stary was
that as of January 1, Deering Milliken would takec bids from vending machine
companies.

‘We have seen two credit reports on Carolina Vend-A-Matic Company, (These
reports are not our property.) The first of these reports was dated October 18,
1963. The report stated tbat it was based upon an interview on Octoher 8, 1963
with the general manager of Carolina Vend-A-Matie, Mr. Wade Dennis. (The in-
terview could not have been held any earlier than October 1, 1963, since it in-
cludes the statement that volume for the first ninc months of 1963 had increased
about 259 over that for the corresponding period of 1962.) This report stated
that the First Vice President of the corporation was Clement F. Havneworth,
Jr. It further stated that annual estimated sales were $2,000,000, It happened
that there was a typographical discrepancy in the report: On the first page the
report stated that the company had been founded in 1960; on the second page
the founding date was stated as 1950.

A gecond report had been sought to reconcile this typographical discrepancy.
The discrepancy was corrected (the proper date was 1950) in a report sent
ont on December 3rd entitled “Substitute Report of Even Date [presumably
October 18]: Correcting Errors in Composition.” This report, still stating tbat
it was based upon the October 8th interview, claimed that “C. F. Haynsworth,
Jr., formerly shown as First Vice President resigned about September 1, 1963 and
no one has been elected to that office.” (The corrected report further states that
annual sales were estimated at $3,000,000, an increase of a million dollars—
which could represent tbe Deering Milliken contract.) This is apparently an
attempt retroactively to create a September, 1983 resignation from corporate
office for Judge Haynsworth, since the first report of the Qctober 8th interview
(which had to bave been written later than September 30th) stated that Judge
Haynsworth wae the First Vice President.

I am sure you can imagine that our Union is gravely disturbed, After having
lost & case of the most serious importance hy one vote, we have been informed
that the party wbich won the case awarded a significant contmact to a firm
in which one of the judges was interested. The allegations have checked ont:
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(1) In fact, the Judge was (at least until recently) an officer of the corporation,
and there has been an effort to hide that fact, and (2} in fact, a notice was posted
in the mill at Drayton that the vending machines were to be changed.

Thus far, the allegations are clear and definite—the kind of thing that
clearly means something if it is true. Because we see these allegations checking
out ms apparently true, then we begin to wonder about the import of facts
whose significance is less clear. For example, we are informed that Judge
Haynsworth is extremely close to former Senator Charles Daniels, who in turn
is extremely close to Roger Milliken. If this fact stood alone, we would endeavor
not to be perturbed by it, but it does not. Knowing these facts, we cannot help
but suspect that the reason why Deering Milliken moved for a hearing en banc
was to be sure to have Judge Haynsworth on the panel. We canuot help but
wonder whether the sentence in the decision regarding print cloth, which was
evidently not a part of Judge Bryan’'s original text (since it was added in hand-
writing to the typed manuscript) and which the Court has subsequently, on its
own motion, omitted from the decision, was not introduced at Judge Hayns-
worth’s suggestion and then withdrawn at his suggestion because Deering
Milliken had pointed out to him that by going this far, he had caused the
opinion flatly to contradict the record in the case.

We of course have no subpoena power. We cannot examine the officers and
look into the books of the vending machine corporation or corporations which
previously had the Deering Milliken contract (the chief among which corpo-
rations we believe to be the Spartamatic Corporation of Spartanburg, South
Carolina), the records of which should presumably reflect any contract can-
cellation which may have occurred and the date of such a cancellation. Depend-
ing on a number of factis which we do uot know but which could be discovered
by an investigation with subpoena powers, there may or may not be violationa
of 18 U.8.C. sections 201 and 202. It would appear, however, that only one fact
which is now unknown—namely whether or not the Deering Milliken contract
was thrown to Carolina Vend-A-Msatic—needs to be known in order to conclude
that Judge Haynsworth should have disqualified himself from participating in
this decision.

We had intended to wait until January 1st to see whether Caroling Vend-A-
Matic machines were installed on that date as the notice at Drayton suggested.
But the making of the changes iu the financial report and the story regarding a
taking of bids suggests that Carolina Vend-A-Matic may already fear discovery
and consequently have begun an effort to cover its tracks.

We believe that an investigation should be made immediately, We do not
know whether we ourselves should ask the Justice Department to investigate
or whether we should leave the handling of this matter entirely up to you.
It is clear to us that you are the first person to whom the matter should be
referred. Whether or not a criminal violation has occurred, we certtinly believe
that if the Deering Milliken contmact was thrown to Carolina Vend-A-Matie,
Judge Haynsworth should be disqualified from participating in the decision in
this case, and that the resulting two-to-two decision should lead to the sustaining
of the NLRB decision below.

If you have any questions to ask of our Union, either I or anyone elge in
this organization to whom you may wish to speak will make himself immediately
available to you.

VYery truly yours,
PaTeicia EaMEes,
Attorney for Textile Workers Union of
Americe, AFL-CIO.

RICHMOND, Va., January 7, 1964.

THORNTON W. BRoOKS, Esq,
McLandon, Grim, Holdernese & Brooks,
Greensboro, N.C.
STUuarT N UPDIEKE, Esq..
Townley, Updike, Carter & Rodgers,
New York, N.Y.

GENTLEMEN : Enclosed to each of you is a copy of a letter I have this day
written to Miss Patricia Eames, counsel for Textile Workers Union of America,
together with a copy of a letter addressed to me hy her on December 17, 1063.
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The court will be glad to receive any comment from you or your clients. It ig
suggested that a copy of any communiecation to the court should be sent to oppos-
ing counsel.

Sincerely,
SiMoN E. S0BELOFF.

RICHEMOND, VA, January 7, 1964,
Miss PaTRICIA EAMES,
Textile Workers Union of Americe,
New York, N.¥.

Dear Miss BaMEes : Your letter of December 17, 1963, addressed to me at Rich-
mond, was forwarded to my Baltimore office but my answer was delayed be-
cauze I was out of the city, recuperating from a recent illness. When our term
opened yesterday your letter was placed before the court. An inquiry will be
made into the subject matter about which you wrote me, and I will communicate
with you further,

Sincerely,
SiMon E, S0BELOFF,

TowNLEY, UPDIKE, CARTER & RODGERS,
New York, N.Y., December 10, 1964
Re Darlington Mfg. Co. et al. v. NLRB,
Hon. S1MoX E. SOBELOFF,
Chief Judge, U.8. Court of Appeals, Fourth Circuit,
Post Office Building,
Richmond, Va.

DEAR JUDGE SoBELOFF: We acknowledge your letter of January 7, 1964, to-
gether with the enclosures mentioned. It would have been sooner acknowledged
but for my absence, because of illness, on the day of its arrival.

Our preliminary inquires indicate that, so far as the facts are within the
knowledge of ourselves and of our client, Deering Milliken, Inc., the innuendoes
and charges by TWUA counsel against our client and Judge Haynsworth with
regard to vending machines in the Drayton Mill are utterly without foundation
in fact.

We bhave already begun a thorough investigation of the facts to enable us
promptly to accept the Court’s invitation to submit comments. We shall of
course comply with the Court’'s direction that copies of all communications
be supplied to opposing counsel. In doing so, however, we would assume that all
correspondence between the Court and counsel on this subject is to be considered
sealed and not available for public inspection or distribution, pending further
directions from the Court.

Respectfully,
STUART N, UPDIKE.

McLERDON, BR1M, HOLDERNESS & BROOKS,
Attorneys and Counsellors at Law,
Greensboro, N.C., January 13. 1964
Hon. SiMoN E. SOBELOFF,
Chief Judge, U.8. Court of Appeals, Post Office Building
Richmond, Va.

Dear JUuDce SoBELOFF : Your letter of January 7, with enclosures, was received
by my office during my absence. The serious allegations and inferences contained
in the letter of Miss Eames compel me tc promptly reply to the extent possible
at this time. The Court has solicited the comment of counsel or their clients, and
I am replying on behalf of my client, Darlington Manufacturing Company, al-
though it is no longer in existence. I understand that counsel for Deering Milli-
ken, Inc., will communicate with the Court in due course as to Garolina Vend-A-
Matic Company, about which I have no knowledge whatsoever.

My comments on the other points are as follows :

1. En bane court. Miss Bames states at page 2, paragraph 5, “we cannot help
but suspect that the reason why Deering Milliken moved for a hearing en banc
wasg to be sure to have Judge Haynesworth [sie] on the panel.” Miss Eames’
guspicton is totally unwarranted insofar as my client or myself are concerned.

1 Correctly January 10, 1964.
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The reason why Darlington petitioned for an en banc hearing is set forth in its
petition of 30 May. In brief, the reason there stated was:

“This Court wisely utilized the power to initiate an en banc hearing sua sponte
in Docket No. 8908, Simkins, et al. v. Moses H. Cone Memorial Hospital, et al.,
argued on 1 April 1963. Counsel for the parties in that case, including counsel
for the Petitioner herein, were unanimous in the view that it was helpful to
utilize the power of the Court to have an en banc hearing. This Court has wisely
heeded the admonition of the Supreme Court that the enbanc power convened by
§46(c) is too useful for a court ever ‘to ignore the possibilities of its use in
cases where its use might be appropriate.’ In less tban one year’s time, this Court
has heard the following cases en banc ;" ( Nine cases listed.)

I sincerely considered at the time that if it was wise for the Court to
initiate an en banc hearing sua sponte in the Simking case, certainly the im-
portance of the present case warranted the invocation of an en hane court, par-
ticulariy considering the fact that the National Labor Reiations Board had
decided the case by a three to two decizsion. Furthermore, my petition for
an en banc court noted that as four of the five judges of this Court were already
familiar with some aspects of the case, it was particularly appropriate that
“all members of the Court pool their wisdom in the hearing and the ultimate
determination of these complex proceedings.” Interestingly enough, the opinion
of the majority was written by Judge Bryan who was the only member of the
Court who had pot previously participated in some of the proceedings related
to the case,

Subsequently, both the National Labor Relations Board and the Union, through
their counsel, responded to the petition by notifying the Court that they had
no objection to the motion for a hearing and determination of the proceedings
en bane.

2, Deletion of sentence in order. Miss Eames states at page 2, paragraph 5,
that “We cannot help hut wonder whether the sentence in the decision regarding
print cloth . . . was not introduced at Judge Haynesworth’s suggestion and then
withdrawn at his suggestion because Deering Milliken had pointed out to bim
that by going this far, he had caused the opinion flatly to contradict the record
in the case.” I do not know who introduced the sentence iu gquestion into the
decision, but I do know who suggested that it he modified or withdrawn. The
Clerk mailed to counsel for the parties a photocopy of the decision when it was
entered and filed. I am enclosing the photocopy of page 9 of the decision as
sent to me and this shows that my copy did not contain the sentence in ques-
tion. On 20 November Mr. Schoemer called me over long distance telephone from
his law office in New York, after he had received his photocopy of the opinion,
and in the course of our conversation I learued for the first time that my copy
did uot contain the inserted sentence. Thereafter I telephoned the Clerk to as-
certain if the sentence had heen inadvertently omitted from my copy, and
as to the exact Ianguage in the official copy. The Clerk then examined the record
and advised that the sentence should have beeh written into my copy as well. T
then advised the Clerk that in my opinion the statement was not entirely correct
and I requested him to call my views to Judge Bryan's attention so that changes,
if any, that might be made by the Court in the opinion could be handled before
the opinion was sent to the printer; I also asked the Clerk to advise me if it was
necessary for me to officially call the matter to the Court’s attention hy means
of a formal document, I did not hear further from the Clerk, nor from any mem-
ber of the Court, until I received the order of December 9, 1963, wherein the
sentence was ordered deleted. The suggestion to Judge Bryan that the added
gentence in his written opinion was not entirely supported by the record orig-
inated solely with me, and was transmitted by me to Judge Bryan through the
Clerk, as indicated.

With respect and esteem, I remain

Sincerely yours,
TaORNTON H. BROOKS.

RIicHEMOND, VA, Jaruary 13, 1864.
Re Darlington Mfg. Co. et al. . NLRB
STUART N. UPDIKE, Esq.,
TowNLEY, UPDIKE, CARTER & RODGERS,
New York 17, N.Y.
DEAR ME. Uppzkg: Thank you for your letter of Jauuwary 10. The court will
await your further communication.
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Your suggestion that all correspondence between the court and counsel on this
subject should not be available for public inspection or distribution, pending fur-
ther direction from the court, is, of course, correct.

Sincerely,
SiMoN E. SOBELCFF.

TowNLEY, UPDIKE, CARTER & RoDGERS,
New York, N.Y., January 13, 1964,
Re Darlington Mfg. Co. et al. v. NLRB

Hon. S1MoN E. SOBELOFF,
Chief Judge, U.8, Court of Appeals, FPourth Circuit, Post Office Building,
Richmond, Va.

DEAR Jupce SoBELOFF : I regret that I must call to the Court’s attention that
the date “December 10, 1964” on my letter sent to you last Friday should read
“January 10, 1964”. Please accept my apologies for the error.

Respectfully,
STUART N. UPDIKE.

TowNLEY, UPDIEE, CARTER & RODGERS,
New York, N.Y., January 17, 1964.
Hon. SiMon E. SOBELOFF,
Chief Judge, U.8. Court of Appeals, Fourth Circuit, Post Office Building,
Richmond, Va.

DeaR JUDGE SoBELOFF: This will supplement our letter of January 10, 1964,
acknowledged by your letter of January 13, 1964, for which we thank you.

On January 12, a member of our staff was dispatched to Spartanburg, South
Carolina, to make a full investigation of the relevant facts concerning vending
machine operations in Deering Milliken mitls. { We are using that term in this
letter generally to identify the mills which sell their produets through Deering
Milliken, Inc.) The investigation was made by John P. Reiner, Hsq., who joined
the staff of this firm on January 2, 1964 after service as law secretary to Chief
Judge Sylvester J. Ryun, followed by gervice as an Assistant United States
Attorney, both of the Southern District of New York. He has submitted to us a
written report, backed up by copies of the relevant documents. This letter is
based thereon.

The investigation was conducted primarily through two sources: (1) Decring
Milliken Service Corporation, the purchasing department of which, where re-
quested by a plant manager, advised in obtaining proposals from in-plant feeding
contractors at the Deering Milliken mills; and (2) Pacolet Indusiries, Inc., of
which the Drayton Mill is a division. Deering Milliken, Ine., as such, was not
involved in the investigation.

By way of preface, we observe that the letter to you from union counsel of
December 17, 1963, makes two broad charges with respect to vending machine
operations at these mills :

(1) On November 17, 1963, two days after the Court’s decision in the
Darlington case, “Deering Milliken™ cancelled its contracts with the suppliers
of vending machines *to all of the numerous Deering Milliken mills in the
Carolinas” and transferred or “threw” the business to Carolina Vend-A-
Matie Co., Inc. (page 1 of Miss Eameg’ letter).

(2) While the union has heen unable to verify the correctness of the fore-
going hearsay report supposedly given by an anonymous telephone caller,
it has established that Drayton Mill has transferred, or as of January 1
would transfer, its vending machine contract to Carolina Vend-A-Matic Co.,
Inc. (hereafter “Carolina Vend-A-Matic”) (page 2 of Miss Eames’ letter).

Both these statements are absolutely and unqualifiedly false, ag we shall now
demonstrate, first dealing with the specific instance of Drayton Mill and then
with the other Deering Milliken mills.

Ag to Dreyton Mill: For a number of years, food and beverages at Drayton
Mill were supplied in part by an outside independent contractor and in part by
the services of mill perronnel, Early in 1963, the mill manager questioned whether
these operations might not be more efficiently carried out by a single outside
independent vending contractor. After iuvestigation of the subject and in late
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October 1963, the manager decided to transfer these operations to such an out-
gide firm, and enlisted the aid of the purchasing department of Deering Milliken
Service Corporation in obtaining proposals. At about this time, a notice was
posted on the mill’s bulletin board indicating that in the future but at an unspe-
cified date, vending machine operations would be placed in the hands of an in-
dependent contractor.

With tbe assistance of the purchasing department, five vending coinpanies
thought to be interested in supplying food and equipment te the Drayton Mill were
invited ! to submit proposals to Mr. Rogers, the plant manager. Included in the
list of invitees were Carolina Vend-A-Matic and Automatic Food Service, Ine.
of Spartanburg, the company which had been supplying beverage vending ma-
chines at Drayton Mill for some years. Proposals were received ; most, if not all,
of the invitees inspected the facilities available at the plant and the plant manager
personally visited the faciiities of each of the invitees in order to satisfy him-
self as to which was likely to supply the best quality food.

On or about December 10, 1963, the plant manager made his determination.
To aid in the formulation of his judgment, he prepared a chart on which he
tabulated what he regarded as the principal criteria by which each of these in-
vitees was to be judged, and then awarded points to indicate his own evaluation
of the invitees’ gqualifications. By this method, Automatic Food Service, Inc. of
Spartanburg, the existing contractor at the mill, emerged with the highest rat-
ing; Carolina Vend-A-Matic was second, with a rating about 259 below the first
company. Accordingly, Automatic Food Service, Inc. was notified that the contract
would he awarded to it, and the four other bidders (including, of course, Carolina
Vend-A-Matic) on December 16, 1903 were notified that they had lost out. The
contract was signed on December 19, 1963.

Examples of the documentary evidence available in support of the foregoing
are: proposals to Drayton Mill from each of the vending companies; the chart
prepared by Drayton’s manager during the process of arriving at his decision;
and the correspondence with the varions bidding concerns.

As to Other Deering Milliken Mills: During the latter part of 1963, there were
approximately 40 textile mills (including related companies) which sold their
production through Deering Milliken, These inciude the mills acguired by Deering
Milliken, Inc. from Textron, Inc. in the Spring of 1963. Of these, 27 were served
by 10 different independent vending machine companies, of which Carolina Vend-
A-Matic was one, serving § different plants. (Another vending machine company
served 6 plants; the rest served less than 5.) It appears that of Carolina Vend-
A-Matic's 5 contracts, 4 had been in existence since 1958. The remaining one was
Awarded in July 1983, on the basis of an invitation for proposals, followed by
an award of the contract, as has been described above in the case of Drayton
Mill. In this instance, however, the mill management decided on Carolina Vend-
A-Matic (out of eight competitive proposals) as the preferable bidder. The
contract was awarded aeccordingly. The plant in question has only about 230
employees,

Needless to say, there i3 not the slightest evidence that any Deering Milliken
mill has ever cancelled a vending machine contract with the intention of trans-
ferring or “throwing” the contract to Carolina Vend-A-Matic, nor has any such
mill ever done so. In short, the charge which union counsel says was ahonymously
relayed by telephone on November 17, 19483, to that effect is utterly without
foundation.

We are, of course, in no position to deal with the allegations concerning Judge
Haynsworth's ownership in Carolina Vend-A-Matic, or what the union portrays as
a clumsy attempt to divest himself of any public connection with that company
on the eve of the Darlington decision. It would, we feel, be both presumptuous
and unnecessary for us to assay any defense of Judge Haynsworth against the
irresponsible charges in the letter from Miss Eames. From the standpoint of
Deering Milliken, Inc., however, as a party to the litigation in which the innueu-
does have been raised, and g company which is implicitly if not primarily charged
with bribing, or attempting to bribe, a member of the Federal Judiciary we can
only voice the hope that if and when there should issue from the Court a vindiea-
tion of Judge Haynsworth and a flat rejection of the union’s suggestion that he
sbould be disqualified from the Darlington decision, the Conrt's determination

1 Each of the invitees, including Carolina Vend-A-Matic, was then supplying food and
beverage vending operations to one or more Deering Milliken milia.
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should make clear that Deering Milliken, Inc. is likewise free from any possible
gnilt in thia situation.

In view of the length which this letter bas already reached, we shall refraih
from commenting on the peripheral charges by Miss Eames that are dealt with in
Mr. Brooks’' letter to the Court of January 18. Needless to say, we adopt Mr.
Brooks’ statement of the facts, so far as they are known to us.

We stand ready to meet with the Court, or to supply to the Court any informa-
tion desired concerning any particulars of the matters under inquiry. We shall
be happy to make Mr, Reiner, and his report, availahle to the Court; or if the
Court wishes, either Mr, Schoemer or I will be glad to attend before it for
further substantiation of these statements.

Respectfully,
StuarT N. UPDIRE.

TowXNLEY, UPDIEE, CARTER & RODOERS,
New York, N.Y., January £7, 1964.
Re Darlington Mfg. Co. et al. v. NLRB
Hon. 8iMoN E. SOBELOFF,
Chief Judge, U.8. Court of Appeals, Fourth Cireuit,
Post Office Building, Richmond, Va.
Diesr JUnGE SoBELOFF : I acknowledge with thanks your letter of January 23,
1564, I respond to your inquiry as follows:

The Five Plants Served by Caroline Vend-A-Matle Oo., Inc.:

At Marietta, South Carolina on the premises of Gayley Mill are located three
separate operations. The first of these is the Gayley Mill itself; the other two
are Clemson Industries and Mayco Yarns. Each of these is a separate manufac-
turing operation, although all three are located in the same plant premises at
Gayley Mill. These operations constitute three of the total of five served by
Carolina Vend-A-Matic Co., Inc. (hereafter “Carolina Vend-A-Matic”), as atated
in my letter of January 17th.

The fourth plant is Jonesville Products, located at Jonegville, South Carolina.
The fifth is Magnolia Fnishing Plant, located at Blackshurg, South Carolina.

The Dates on Which Such Service Began

While the initial installation of two coffee machines by Carolina Vend-A-Matic
at Gayley began in 1952, the more substantial operation as presently constituted
began in March 1958. The servicing at Jonesville began in October 1958. The serv-
jeing at Magnolia began in August, 1963.

The number of Machines and Approximate Volume

At Gayley there are six vending machines, as follows:
1 Coifee machine
1 Cold Drink machine
1 Candy machine
1 Cigarette machine
1 Hot Soup machine
1 Sandwich machine.

The employees of Gayley Mill, Clemson Industries and Mayco Yarns are all
served by the same machines. They total approximately 380 people. The average
gross weekly sales is approximately $950.

At Jonesville Products there are two vending machines: 1 Coffee machine,
1 Candy machine. The plant employs approximately 50 people. The average
gross weekly sales is approximately $24.

At Magnolia Finishing Plant there are 2100 banks of machines, each consisting
of eight vending machines, as follows:

1 Coffee machine

1 Cold Drink machine
1 Candy machine

1 Cigarette machine
1 Sandwich machine
1 Milk machine

1 Ice Cream machine
1 Pastry machine
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There are three other service areas in the plant, each with three vending

machines, as follows:
1 GCoffee machine
1 Gold Drink machine
1 Candy machine

The Magnolia plant employs approximately 250 people. The average gross
weekly sales is approximately $1,000.

For the convenience of the Court, we have prepared and enclose herewith a
table metting forth the above information. As stated in concluding our letter of
January 17th, we stand ready to meet the further requests of the Court.

Respectfully,
STuaeT N. UpDiEE

CHART SHOWING DATES, NUMBER OF MACHINES, AND VOLUME BY PLANT

Approximate voluma

Average
Humber  Number woeokly
i of ma- of em- gross
Plams Date service began chines  ployeas sales
Gaylay Mill, Marietta, S.C_____.________.. .___

Glemson Industries, Marieita, 5.C - rMarch 1852 (coffes only}; March § 380 $950

Mayco Yarns, Martstta, 5.C_._ 1558,
Jonesvilla Products, Janesviile, S. —__ Octaber 1958_..... - 2 50 24

Magnaolia Finishing Planl. Btacksburg

o~ August 1963 ____ (0] 50 1,000

18 times 2 equals 16; 3 times 3 equals 9
TownNLEY, UPDIEPR, CARTER & RODGERS,

New York, N.Y., February 11, 196}.
Re Darlington Mfg. Co. et al v. NLRB

Hon, 8iMoN BE. SOBELOFF,
Chief Judge, U.8. Court of Appeals, Fourth Circudt,
Post Othee Building, Richmond, Va.

Dear Jupge S0BeLoFF: In Mr. Updike’s absence, I acknowledge receipt of a
copy of Miss Eames’ letter of February 6th to the Court.
ASs comment by us or our client would seem to be superfinous under the cir-
cwmnstances, we shall await further instructions or advice from the Court.
Respectfully,
JoanN R. SOHOEMER, Jr.

TeExTILE WORBEERS UNION OF AMERICA,
February 6, 1964.
Hon. Simon E. SOBELOFF,
Chief Judge, U.8. Court of Appeals for the Fourth Clrcuil, Post Office Building,
Richmond, Va.

Dear JupeE SobELOFF: Having read and reread Mr. Updike’s letter to you of
January 14, 1 beaeve that tbe ract= thercin et forch estabusbed that Deering
Miiliken did not throw its vending machine contracts to Carolina Vend-A-Matic
as was alieged to our Union on November 20. With that basic fact established, it
becomes clear tbat my collateral concerns, as expressed to you in the last para-
graph on the second page of my letter to you of December 17, became inappro-
priate.

I regret that Mr. Updike feels tbat my letter to you was irresponsible. At the
time when the telephoned message to our Union had been passed on to me, and I
bad noted the officerships in Carolina Veuda-A-Matic and bad heard what reports
were available to me regarding Deering Milliken’s southern plants, frankly I was
sorely troubled as to what I should do about a half-knowledge wbich it would
clearly be irresponsible to keep silent abont. It appeared to me that the most
responsible course was to write to the Chief Judge.

My letter to you bas caused trouble, I am genuinely sorry for that. Since we
now know that the allegation made to our Union was inaccurate, we know that
tbat trouble was unnecessary. Thus I am the more regretful of the trouble caused.

Sincerely yours,
PATRICTA EAMES, Assistant General Counsel.

348561 0—68——2



14

U.S. COURT OF APPEALS,
FourrH JUupIiciAL CIRCUIT,
February 18, 1964,
Miss PaTriciA EAMES,
Assistant General Counsel,
Tezxtile Workers Union of America,
New York, N.Y.

DeEar Miss EaMEs: Thank you for your letter of February 6. Your frank
recognition that the statements made to you in the anonymous telephone call
were in error, and that your acknowledgement that the concerns expressed by
you on the basis of that call were unwarranted, should terminate this matter
satisfactorily to all concerned.

For your further information, to complete the record, and in simple justice
to Judge Haynsworth, I think I should inform you of some additional facts
which our inquiry disclosed.

Information which the court has obtained from officials of Carolina Vend-A-
Matic is entirely consistent with that which it has received through attorneys for
Deering Milliken, copies of which were sent you. There was one slight discrep-
ancy which calls for an explanatory word. Carolina Vend-A-Matic Co. had re-
ported that it had vending machines in three identified plants related to Deering
Milliken, Gayley Mill being one of them. Though Gayley Mill is one plant under
one roof and there is only one vending instailation there, Deering Milliken classed
it as three operations; but they both mennt the same thing.

Your anonymous informer said that Deering Milliken had canceled all of its
contracts with other vending machine companies and was throwing all of its
many plants as vending machine locations to Carolina Vend-A-Matic. Some
apparent corroboration of this might be inferred from the fact that a notice
of a new vending operation had been posted at Drayton Mill.

Our inquiry produces no confirmation of the cancellation by Deering Milliken of
any vendor’s contract. A vending machine company had coffee vending machines
in Drayton Mills, but all other food services were supplied by employees of the
company operating “dope wagons.” As Mr. Updike has reported, officials of
Deering Milliken decided to replace the dope wagons with vending machines
and sought proposals for complete vending from five companies, including the
one which already had the coffee vending machines in the plant. Mr. Dennis and
Mr. League, of Carolina Vend-A-Matic, conferred with Mr. Rogers of Drayton
Mills on December 4, 1963, and, in response to his request on that date, submitted
a proposal to him on December 9. Mr. Dennis, of Carolina Vend-A-Matic, received
a letter from Mr, Foster, Personnel Manager of Drayton Mills, dated December
16, informing him that it had heen decided to have Automatic Food Service, Inc.
provide this service. Automatic Food Service, Inc. is the company which pre-
viously had the coffee machines in the plant.

As we also have learned, Carolina Vend-A-Matic was one of a number of
vending machine companies which sought the business of the new Magnolia
Finishing plant in 1963. On the basis of competitive bidding, Carolina Vend-A-
Matic obtained that business. At about the same time, however, in the summer
of 1983, it was one of several competitive bidders for the vending businegs of
anther Deering Milliken related plant, which, like Drayton Mills, was moving
to complete food vending. It did not get that business. Thus, in 1963, Carolina
Vend-A-Matic sought through competitive bidding the businesg of three Deering
Milliken related plants, obtained that of one and lost that of the other two.

The actual facts do not warrant any inference that Deering Milliken related
mills have preferred Carolina Vend-A-Matic in any way over other vendors.

The circumstances of Judge Hayusworth’s resignation as a director of Carolina
Vend-A-Matic are also well known to us, and it was prompted by a resolution
of the Judicial Conference of the United States and was in no way related to
Deering Milliken contracts,
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When Judge Haynsworth came on this court in 1957, he was a member of the
board of directors of a number of corporations. He resigned from the board of
each of those corporations which was publicly owned. He did this in order to
avoid any chance tbat someone might undertake to influence him indirectly
through a corporation of wbich he was known to be a director. He did not resign
from the boards of two corporations, One of those two is a small, passive cor-
poration in which members of his family have an interest. It owns real estate
under long term leases and engages in no active business. He also remained on
the hoard of Carolina Vend-A-Matie, which is not publicly owned, for he thought
that the considerations which led him to resign from the boards of the other
corporations were inapplicable to it and the small, passive corporation.

Some months ago it became known that judges in other sections of the coun-
try were serving on the boards of large, active, publicly owned corporations.
They had not done what Judge Haynsworth had done in the first instance. Their
service on the boards of stch corporations led to eriticism, with the result that
last fall the Judicial Conference of the United States adopted a resolution that—

“No justice or judge of the United States shall serve in the capacity of
an officer, director or employee of a corporation organized for profit.”

In obedience to this resolution Judge Haynsworth severed official relations
with Carolina Vend-A-Matic and the small, passive corporation. Judge Hayns-
worth’'s colleagues knew of these matters at the time and discussed them with
him. Clearly his resignation has no sinister implication ; it was a prompt, natural
and expected response to the resolution adopted by the Judicial Conference.

Incidentally, we are assured that Judge Haynsworth has had no active par-
ticipation in the affairs of Carolina Vend-A-Matic, hag never sought business for
it or discussed procurement of locations for it with the officials or employees of
any other company.

It thus appears that the information received, anonymously, by you was com-
pletely unfounded, and it ig gratifying that after mature consideration you are
convinced of this, However unwarranted the allegation, since the propriety of the
conduct of a member of this court has been questioned, I am today, at Judge
Haynsworth's request and with the concurrence of the entire court, sending the
file of the Department of Justice, together with an expression of our full confi-
dence in Judge Haynsworth.

Sincerely,
SiMoN E, SOBELOFF.

U.8. CouRT OF APPEALS,
FouRTH JUDICIAL CIRCUIT,
February 18, 1964.
Hon. RoBerRT F, KENNEDY,
Attorney Genergl,
Washington, D.C.

Deasr MR ATTORNEY GENERAL: Enclosed is the file of correspondence passing
between our court and counsel for the Textile Workers Union of Awmerica and
Deering Milliken Corporation following the argument of an appeal in our court.
Inasmuch as this relates to alleged conduct of one of our colleagies, we think
it appropriate to pass the file on to the Department of Justice,

Happily, Miss Eames, who wrote the initial letter to the court on Decem-
bher 17, 1963, has herself acknowledged that the assertions and insinuations
about Judge Haynsworth, made to her by some anonymous person in a telephone
call, are without foundation; but I wish to add on behalf of the members of
the court that our independent investigation has convinced us that there is no
warrant whatever for these assertions and insinuations, aud we express our
complete confidence in Judge Haynsworth.

Sincerely,
SimMonN E. SOBELOFF.
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FEBRUARY 28, 1064.
Hon. SiMoN E. SOBELOFF,
U.8. Court of Appeals for the Fourth Cirouit,
Baltimore, Md.

Deag Mr. CHIEF Jupgk: This will acknowledge receipt of your letter dated
February 18, 1964, enclosing the file that reflects your investigation of certain
assertions and insinuations about Judge Clement F. Haynsworth, Jr.

Your thorough and complete investigation reflects that the charges were with-
out foundation, I share your expression of complete confidence in Judge
Haynsworth.

Thanks for bringing this matter to my attention.

Sincerely,
RoeeEr? F. KENNEDY, ditorney General.

SENATOR HREUSEA-REHNQUIST (CORRESPONDENCE

U.8. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C., September 2, 1969.
Hon, JoEN N. MITCHELL,
The Attorney General,
Washington, D.C.

Drsz ME. ATTOBENEY GENERAL: The Senate Judiciary Committee is scheduled
to begin hearings soon on the President’s nomination of Judge Olement ¥, Hayns-
worth to be an Associate Justice of the Supreme Court of the United States.

Shortly after the President submitted Judge Haynsworth’s name to the Senate,
statements in public press have charged that Judge Haynsworth should have
disqualified himself from a labor case that was decided several years ago by
the Court of Appeals for the Fourth Circuit.

Because these same charges indicate that the Justice Department has a flle
on this matter, and because the Justice Department has been called upon in
prior confirmation hearings to assist this Committee in analyses of legal points,
I would very much appreciate having the views of the Department as to0 whether
Judge Haynsworth should have disqualified himself in this case.

I would propose to share your reply with the Chairman and my fellow members
of the Judiciary Committee.

Yours very truly,
RoMAN L. HRUBEA,
U.8. Renalor.

SEPTEMBER 5, 1969.
Hopn. RoMaN L. HEUSEA,
U.8. Senate,
Washingion, D.C.

DEar SENATOR HEUSKA : The Attorney General has asked me to reply to your
letter to him dated Sepiember 2, requesting that the Justice Department
comment on certain charges that have been made against Judge Clement F.
Haynsworth. These charges, as I understand them, are that since Deering-
Milliken, Inc., was a party to tbe case of Darlingion Xfg. Co. v. National Labor
Relations Board, 328 F. 2d 682, decided by the Court of Appeals for the Fourth
Circuit in 1963, and since Judge Hayneworth owned stock in a corporation which
did business with Deering-Milliken, he had an “interest” in the Darlington case
and should bave disqualified himself from sitting, I understand from your
letter that the Department’s views will be circulated to the Chairman and
otber members of the Judiciary Committee, which will shortly consider the
President’s nominatlon of Judge Haynsworth to be an Associate Justice of
the Supreme Court of the United States.

We have received from Judge Haynsworth a copy of a statement which he
has prepared in response to a request from Senator Eastland, the Chairman of
the Judiciary Committee, and have used that statement, together with the flle
forwarded to the Justice Department in 1964 by Chief Judge Sobeloff,! as the
factual basis for our reply to your question.

1 The file complled by Chief Judge Bobeloff was the resuit of an invest%gauon by the Court
itself into a simllar, though not identical. accusation against Judge aynsworth. I have
assumed from your letter that you wished to have the views of the Department without
regard to the indings of the Court, and this letter hag been prepared accordingly.
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The Darlingion case was orally argued before the Court of Appeals for the
Fourth Circuit on June 13, 1863, and was decided by that court on November
15, 1983 Judge Haynsworth had been appointed to the Court of Appeals six
years earlier, in 1957. During all of the time that the Darlington case was
pending before the Court of Appeals in 1963, Judge Haynsworth held one-
savenths of the stock of a2 South Carolina corporation known as Carolina
Vend-A-Matic Company, which he had helped organize in 1850.

During 1863 Vend-A-Matic obtained slightly more than three percent of its
gross sales from various plants of the Deering-Milliken combine, plants in
which some 700 out of a total of 19,000 Deering-Milliken employees worked.
Deering-Milliken granted space to vending machine companies on the basis
of competitive bidding. During 1963 Vend-A-Matic competed for three such
awards, obtaining one and losing two. None of the Deeriug-Milliken officials
who awarded vending machine rights kuew that Judge Haynsworth was as-
sociated with Vend-A-Matie. Judge Haynsworth in turn played no part at any
time in Vend-A-Matic’s site acquisition program, and was largely unfamiliar
with information regarding its site locations at the time the Darlingion case

before his Coutt,

Prior to 1957 Judge Haynsworth took some part in obtaining financing for
Vend-A-Matic; after his appointment to the Court of Appeals, he took no ae-
tive part in the business at all. Prior to his appointment to the Court of Ap-
peals, he was both a director and a Vice President of Vend-A-Matic: he
orally resigned as Vice President in 1957, although the minute hoock of the
corporation continued to show him as holding that office in subsequent years.
He continued as a director until October, 1963, when he resigned in compliance
with a resolution of the United States Judicial Conference adopted shortly
before that date.

I regard the dates of resignation by Judge Haynsworth as an officer and
director of Vend-A-Matic as immaterial for purposes of this analysis. Since
he remained a holder of stock in the company of substantial value after he
hag resigned his official positions, he was in spite of these resignations un-
questionably “interested” in Vend-A-Matic, Since he was not active in the con-
duct of its business, and was unfamiliar with the details of the location of its
machines, the fact that he was a director does not change the situation from
what it would have been had he been simply a stockholder. The legal and
ethical question raised by these facts is whether a judge, who owns stock in
one corporation, which in turn does business with a second corporation, shounld
dizqualify bimself when the second corporation is a party litigant in his
court,

Those statutes and canons of ethies which regulate judicial conduct are
bagically of two kinds: those which govern the exira-judicial activities of a
judge, and those which govern his judicial activity.

18 U.S.C. 205 prohibits judges from acting as attorneys or agents for any
party in a proceeding to which the United States is a party; 28 U.8.C. 454
prohibits the practice of law by a judge appointed under the authority of the
United States; several of the canons of judicial ethics likewise restrict the
sort of extra-judicial conduet in which a judge may engage. The recent action of
the Judicial Conference of the United States, requiring that permission of the
Conference be obtained for judges to engage in extrajudicial employment, and
that judges report to the Conference outside income from personal services,
was addressed to extra-judicial conduet. The charges made against Judge Hayns-
worth, on the other hand, are directed to ‘the second kind of judicial conduct
which is regulated by statute and by canons of judicial ethics—the conduct of
the judge in the discharge of his judicial duties.

Both a statute and one of the Canons of Judicial Ethics are revelant in assess-
ing these charges?® 28 U,8.C. 455 provides that;

“Any justice or judge of the United States shall disqualify himself in any case
in which he has a substantial interest, has been of counsel, is or has been a ma-

2 Though not strictly relevant to your imquiry, an aceurate procedural description of this
litigation s attached to this letter with the thought that it may be of interest to you and to
other Committee members.

2 Canon 26, ABA Canons of Judicial Ethies, states : “*A judge should abstain from making
personal investments in enterprises which are apt to be involved in litigation in the courts’
and, after his accession to the bench, he gshonld not retain such investment previgusly made,
longer than a period suficlent to enable him to dispose of them without serious loss.”



21

terial witness, or is so related to or connected with any party or hig atterney as
to render it improper, in his opinion, for him to sit on the trial, appeal, or other
proceedings therein.”

Canon 29 states: “A judge should abstain from performing or taking part in
any judicial act in which his personal interests are are involved. If he has personal
litigation in the court of which he is a judge, he need not resign his judgeship on
that account, but he should, of course, refrain from any judicial act in such a
controversy.”

Though this Cauon has been mentioned in connection with the charges made
against Judge Haynsworth, I do not believe that it is applicable. None of the in-
formation about the Vend-A-Matic suggests that it was an enterprise . . . apt
to be involved in litigation in the courts”, and it was not in fact involved in the
Darlington case,

In addition to the federal disqualification statute, numerous states have dis-
qualification statutes cast in somewhat similar terms, and precedents from those
jurisdictions are helpful in the absence of authoritative decisions construing the
federal statute, Under the statute, the question is quite clearly whether Judge
Haynsworth had a “substantial” interest in the Darlington case; under Canon 29,
the guestion is whether Judge Haynsworth’s “personal interests” were involved
in that litigation.

Quite obviously, when we are dealing with a concept which has both g legal
and an ethical content, it is not desirable to parse the language in a manner which
might sacrifice ethical substance to legal form. At first blush, indeed, it might ap-
pear to be an easy seolution to the question of disqualification for the judge to
“bend over backwards” and recuse himself if there be even the most tenuous
claims that he ought to do so. More careful consideration, I believe, suggests that
this is not the case, and requires that a quite precise determination be made in
each case on the basis of the statute, the canons and the facts. This ig because
of the generally accepted principle stated as follows by two different federal courts
of appeals:

“There is as much obligation upon a judge not to recuse himself when there
i& no occasion as there is for him to do so when there is.” In re Union Leader
Corp., 1st Cir., 292 F. 24 381, 391 (1961), quoted with approval in Wolfson v.
Palmieri, 2nd Cir., 396 F, 24 121 (1968).

The delays and procedural snarls which not infrequently result from the dis-
qualification of a trial judge are serious enough to suggest that such action
should be resorted to only when justified. Additional complications occur when
the judge recusing himself sits on an appellate conrt, since there is not the
freedom to transfer a case from one appellate court to another as there is from
one trial judge to another. John P. Frank, in an article entitled, “Disqualification
of Judges”, 56 Yale Law Journal 605 (1947), points out that from 1941 to 1946
three cases pending before tbe Supreme Court of the United States had to be
either dismissed for lack of a quorum, Chrysler Corporation v. United States,
314 U.S, 583 (1941), continued for lack of a quorum, North American Company
v. Securities & Exchange Commission, 327 U.8. 686 (1946), or transferred for
final decision to a court of appeals pursuant to special statute, United States v.
Aluminum Company of America, 322 U.8. 716 (1944). On more than one occasion
gince the date of that article, the Supreme Court of the United States has been
obliged to affirm the judgment of the lower court by an equally divided vote and
without opinion, because of disqualification. Bailey v. Richardson, 341 U.B. 918
{1951) ; Alitalia-Linee Aeree Italiane, S.p.A. v. Liei, 300 U.5. 455 (1968) ; Ander-
son v, Johnson, 390 U.8. 456 (196R) ; World Atrways, Inc. v. Pan American World
Airways, Inc., 391 U.B. 1068). One of the leading antitrust cases of the 1950s,
United States v. BE. I. du Pont de Nemours & Co., 353 U.8. 586 (1957), was
decided by a Court consisting of only six justices, who divided 4 to 2 on the issue
before them.

While disqualifications in the courts of appeals do not have the same signifi-
cance with respect to final decision of important points of law as do dizqualifi-
cations in the Bupreme Court of the United States, they nonetheless create more
awkwardness than do disqualifications at the trial court level, Indeed, a serious
procedural snarl would have resulted in the Darlingfon case had one of the five
judges of the Court of Appeals disqualified himself, Had Judge Haynsworth dis-
qualified himself, the Court would presumably have been evenly divided, Judges
Bryan and Boreman voting to set aside the Board’s order. Chief Judge Sobeloff
and Judge Bell voting to enforce the order. While in the case of a direct appeal
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of n judgment of a district court, the result of such a division is affirmance, it
is by no means clear that this would be the result in an agency proceediug where
both the agency and the respondent are petitioning the appellate court for relief,

Disqualification where required by statute or by the Canons of Ethics is a
judge’s undoubted duty. But the disruptive consequences of disqualification,
which may be readily borne in order to insure fairness where the judge does
have a “substantial interest” in the litigation, should not be borne in order to
gratify the desire on the part of either a litigant or of the judge himself that
the judge not sit when he does not have such a substantial interest.

There is thus no escape from a careful analysis of each fact situation. The
“substantial interest” referred to in the statute and the “personal interest”
referred to in the canon is a pecuniary, material interest in the outcome of the
litigation. The clearest case is one in which the judge is a party to the lawsuit;
obviously he may not sit in such a case, Little different is the case in which the
judge owng a significant amonnt of stock in a corporation which is a party to a
lawsuit hefore him ; he, too, must recuse himself. Parties to lawsuits either win
or lose them, in whole or in part, and it is difficult to conceive of a lawsuit in
which a party, or the stockholder of a corporate party, does not have a material,
pecuniary interest in the way in which the lawsuit is decided.

These clear cases quite obviously do not decide the question relating to Judge
Haynsworth in the Darlington case, Venda-A-Matic had some business dealings
with Deering-Milliken, hut it was in no sense a party to the Darlington litigation.
One question is presented when a judge holds stock in a corporation which is
a party to litigation before him. A quite different question is posed when the
judge merely owns stock in a corporation which “does business” with a party
to litigation before him. A general rule of disqualification in the second situation
is neither administratively workahle nor ethically desirable. The judge who owns
stock in American Telephone and Telegraph Company must simply seek other em-
ployment if such a rule be applied, since that corporation presumably does
business with virtually every party to every lawsuit in the nation. On a smaller
scale, the same would be true of a judge owning stock in a loeal public utility,
Yet surely no one would seriously contend that a judge, by reason of his stock-
holding in such corporations, would be infinenced in favor of parties who were
their customers.

A slightly different case is that of a judge who owns stock in a local bank,
which in turn has loans outstanding to various individuals and businesses in
the community. Where a solvent debtor of the bank is a party to a lawsuit, the
interests of the bank in seeing its debtor prevail in order to increase the proba-
bilities of repayment of its loan isg theoretically present, but is remote indeed.
On the other hand, a judge owning a significant amount of stock im a bank
which in turn has a large unsecured loan outstanding to Company X, a company
in financial difficulties, should disqualify himself in a treble damage action
brought by Company X against a thoroughly solvent defendant.

It therefore seems clear that no categorical rule may bhe lald down in the case
of a judge owning stock in a corporation which does business with a party litigant
in the judge’s court. Not only is disqualification in all such cases not required
ethically, but the adoption of such a principle would make it impossible in many
cases to even assemble the facts necessary to pass on a question of disqualifica-
tion. A corporation need not be listed in Poor’s in order to have a number of
customers buying from it, and 2 number of sellers selling to it. The great majority
of each are likely to be unknown to a stockholder who takes no active part in
the conduct of the corporation’s business.

Instead of a broad rule of disqualification in such cases, the principle hehind
the provision for disqualification suggests that the facts of each case must be
analyzed in order to see whether the judge can fairly be said to have a “sub-
stantial interest” in the litigation. It is clear from the examples cited that the
characterization of a corporation as “doing business” with a party litigant is far
too imprecise to enable one to determine whether the corporatioa has a *“sub-
stantial interest” in the litigation. The type and amount of business done, and
the effect that various alternative outcomes of the litigation would have on the
corporation which is “doing” the “business” must all be considered. A corpora-
tion, and therefore those owning substantial stock in the corporation, would seem
to have a “‘substantial interest” in the litigation if it would be probably affected in
some defineable, material way by one outcome of tbe litigation as opposed to
another,
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Applying this test to Judge Haynsworth’'s position in the Derlington case, I
am inescapably led to the conclusion that he should not have disqualified himself.
Vend-A-Matic was one of many suppliers of food services to the various Deering-
Milliken plants, and Deering-Milliken was one of many owners of installations
in which Vend-A-Matic food dispensing machines were placed. It is clear from
the faets presented that the Deering-Milliken officials who dealt with vending
machine suppliers had no idea that Judge Haynsworth had any connection with
any of these companies. As a matter of common sense, a8 well as of law, it is
not possible to identify any conceivable effect that a decision one way or another
in the Darlington case would have had on the fortunes of Vend-A-Matic.

The opinions of the American Bar Association Committee on Professional
Ethics and the decisions of state and federal courts confirm our conclusion that
Judge Haynsworth acted properly; disqualification has not been regarded as
proper in circumstances such ns those surrounding the Darlington decision.

In attempting to delineate the scope of the “substantial interest” referred to
in the statute and the “personal interest” referred to in the Canon, virtually
all of the decisions speak in terms of a “direct” or “immediate” interest as
opposed to a “remote” or “contingent” interest in the outcome of the litigation.
A New York appellate conrt made this statement in connection with the general
probler :

“The interest which will disqualify a judge to sit in a cause need not be
large, but it must be real. It must be certain, and not merely possible or con-
tingent; it must be one which is visible, demonstrable, and capable of precise
proof.” People v. Whitridge, 129 N.Y. Supp. 300, 304 (App. Div. 1911).

Similarly, The American Bar Association Committee on Professional Ethics
decided in Formal Opinion 170 {1937) that a jndge should disqualify himself
from a case if he owned stock in a corporation that was a party to the litiga-
tion. In response to a questionnaire, virtually all state and federal appellate
judges indicated that their practice was in conformity with the opinion of the
ABA, Frank, op. cit.

At the other extreme, judges, recognizing their duty to sit, have properly
refused to disqualify themselves when their interest was remote and insubstan-
tial. For example, it has been held that disqualification wag not required under
the federal statute when the judge's stockholdings in oue of the litizants was a
minuscule fraction of the issued and outstanding stock. Lampert v. Hollis Music,
Ine, 105 F. Supp. 3 (E.D.N,Y, 1952).

Attempts to extend disqualification to cases where a judge holds stock, not
in a party litigant, but iu a corporation which had some sort of dealings with
a party litigant, have been rebuffed by courts except under unusual eircunm-
stances where that interest was not remote. Several cases have arisen in which
a judge owned stock in a creditor of one of the parties to the litigation before
him, and his disqualification was sought, presumably on the theory that the
ereditor necessarily had a pecuniary interest in seeing its debtor prevail in liti-
gation with a third party. The decided cases have without exception rejected
this contention. Webd v. Town of Eufaw, 63 So. 687 (Ala. 1913) ; In re Farber,
260 Mich. 652, 245 N.W. 793 (1932).

Related efforts to expand disqualification beyond stockholding in au actual
party litigant have met with no success. In Board of Education of City of Detroit
v. Getz, 321 Mich. 676, 33 N.W. 24 113 (1948), the court held that the fact that
the judge was a memher of the faculty of the institution for which land was
being sought by condemnation did not disqualify him. The Supreme Court of
Texas held that ownership of stock by a judge’s Lrother-in-law in a corporation
which was a party to the litigation was not grounds for disqualification. Texas
Farm Burcan Cotton Ass'n v. Willimms, 300 8.\, 44 (Tex. 1827). The fact that
a judge is a taxpayer of a municipality does not disqualify him to hear the mu-
nicipality’s claim of ownership to certain lands. City of Oaklend v. Oakland
Watcrfront Co., 50 Pac. 268 (Calif. 1807}, or an action hronght against the city
for some sort of relief, Prawdzik v. City of Grand Rapids, 313 Mich. 376,
21 N.W. 2d 168 (1946).

The Supreme Court of California rejected an attempted disqualification even
though the judge had a definite, if iudirect, interest in the pending litigation.
The judge there owned stock in a title insurance company which had insured the
title of many trust beneficiaries whose interests would fail in the event that
the plaintiff in litigation before the judge was successful. Ceniral Savings Bank
aof Oakland v, Lake, 257 Pac. 521 (Calif. 1927),
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I have found only two cases in which the courts required disqualification
even though the judge did not own stock directly in the party litigant, In re
Honolulu Consol. Oil C'o., 9th Cir., 243 F. 348 (1917), the sitting trial judge had
earlier disposed of stock in corporatious which had been named defendants in
other actions brought by the United States to quiet title to certain oil lands.

The pending action was similar to the other actions, all of them being part
of a “unitary plan” on the part of the United States to bring such actions against
all Californig Qil Companies. The issue of damage was identical in all, and the
litigation before the judge could have served as a precedent for the remaining
ones. Under California law, as it then existed, stockholders remained personally
liable for corporate debts even after their stock had been sold. The Court of
Appeals held that under these circumstances the judge was disqualified. In Cify
of Vallejo v. Superior Court, 249 Pac. 1084 (1926), it was held that a judge who
was a stockholder in a bank which in turn held the mortgage on property that was
the subject of a pending condemnation actlon in his court was disqualified, even
though the bank was not technically a party to the action. It is apparent from
the facts of these cases that they have no bearing on Judge Haynsworth’s situ-
ation in the Darlingtor case.

There is no doubt in my mind that these precedents support the conclusion,
equally readily reached on common sense ethical considerations, that Judge
Haynsworth ought not to have disqualified himself in the Darlington case. While
the gpirit as well as the letter of the statute and canons must be faithfully ap-
plied, questions of disqualification are to be decided in exactly the same manner
as a judge decides substantive legal questions which regularly come hefore him,
He must exercise a careful and informed judgment leading him to disqualify
himself in those cases in which he has a ‘“substantial interest”, and to sit in
those cases in which he does not. I am satisfled that Judge Haynsworth adhered
to this standard.

Yours very truly,
WiLLiaM H. REHNQUIST,
Assistant Attorney General,
Office of Legal Counasel.

(ATTACHMENT ™0 REHNQUIST LETTER}

DARLINGTON V., NLEB: BEQUENCE OF PROCEEDINGS

The case arose out of the action of Darlington Manufacturing Company in
closing and liquidating its only plant following the victory of the Textile
Workers Union of America in a representation election at that plant in 1956,
The Board found that both Darlington and Deering-Milliken, Inc., which owned
some 40 percent of Darlington's stock, were thereby guilty of an unfair labor
practice, and directed that Darlington’s employees receive back pay or preferen-
tial hiring at other Deering-Milliken milis.

The Court of Appeals, in an opinion by Judge Bryan, refused to enforce the
order of the Board, holding that Darlington had an ungualified right to shut down
its only plant, regardless of its motive in 80 doing, The Court further held that
even if the Darlington plant be treated as a part of the Deering-Milliken opera-
tion, the order nonetheless could not be enforced because an employer had a
right to shut down a portion of his business for whatever reason he chose. Judges
Haynsworth and Boreman concurted in Judge Bryan’s opinion. Chief Judge
Sobeloff concurred in a dissenting opinion written by Judge Bell.

Both the union and the Board successfully spught certiorari from the Supreme
Court of the United States, which vacated the judgment of the Court of
Appeals in Textile Workers v, Darlington Co., 380 U.5. 263 (1965). The Supreme
Court agreed with the position of the majority of the Fourth Circuit that an
employer had a right to completely cease business even if motivated by anti-
union animug in so doing, but held that an nnfair labor practice could be found
to exist if Darlington were regarded “as an integrail part of the Deering-Milliken
enterprise”, The Supreme Court went on to hold that the Board’s findings were
insufficient to snpport such a conclusion, and sent the matter back to the Board
for further findings.

The Board proceeded to find all of the necessary elements to support the sort
of unfair labor practice that the Supreme Court had held could be found
under the circumstances, and again sought enforcement of its order in the Court
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of Appeals. The case was again heard en bane by the court. This time a majority
of the court, in an opinion written by Judge Butzner, directed that the Board’s
order be enforced. Judges Bryan and Boreman dissented, but Judge Hayns-
worth concurred specially with the majority.

U.8., SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C., September 5, 1969.
Hon. JaMEes O, EASTLAND,
Chairman, Committee on the Judiciary,
U.8. Senaie.

DEar MR CHAIRMAN : Following the nomination of Judge Clement F. Hayns-
worth to the Supreme Court, news media reports suggested that his interest in
Carolina Vend-A-Matic Company at the time he was deciding a case involving,
Deering, Milliken, a company with which Carolina Vend-A-Matic had contracts,
may have constituted a conflict of interest.

In fairness to Judge Haynsworth, the Senate and the Court, the hearing record
should reflect in full detail the nature of Judge Haynsworth's interest in Carolina
Vend-A-Matic and this company’s business relations with Deering Milliken. Spe-
cifically we would like the following information: (1) The Judge’s financial inter-
est in and payments received from Carolina Vend-AMatic, or any subsidiary, from
1957 to 19684 in the form of dividends and compensation as an officer, or director,
or as a trustee of the company’s Profit Sharing and Retirement Plan. (2} The
nature of the duties he performed for Carolina Vend-A-Matic after his appoint-
ment to the Court of Appeals and an estlmate of the time he spent in the execu-
tion of these duties, (3) Carolina Vend-A-Matic's customers and the inocme re-
ceived from each for each year from 1957 to 1364. (4) The percentage of Carolina
Vend-A-Matic’s business with Deering, Milliken Companies for each year from
1957 to 1964. (5) Carolina Vend-A-Matic’s volume of business with Darlington
Manufacturing Company and the proportion this comprised of Carolina Vend-A-
Matic’s entire business with Deering, Milliken Companies during the years the
Darlington Mill was in operation. (8) The extent of Judge Haynsworth's knowl-
edge of Carolina Vend-A-Matic contracts with Deering, Milliken at the time of
the Darlington Mills Case. {7) Copies of the minutes of the meetings of the Board
of Directors and the Executive Committees of Carolina Ven-A-Matic from 1957
to the time Judge Haynsworth sold his stock in the company.

To obviate further speculation, it would be most helpful if Judge Haynsworth
would identify the sources and amounts of his income from 1957 to the present,
together with a list of his investments, if any, for the same period.

While Judge Haynsworth probably anticipates presenting information bear-
ing on the issue of conflict of interest at the time of his appearance before the
committee, it may be helpful, if you feel it appropriate, that he be advised in
advance of our desire for the above information. It would be particularly helpful
if this information were available prior to the hearing.

Sincerely,
PriLiPr A. HART,
JosepH D. TYDINGS.

U.8. COURT OF APPEALS,
FourTH JUDICIAL CIRCUIT,
Beptember 6, 1969.
Hon. JaMEs (). EASTLAND,
Chairman, Committee on the Judiciary,
Washington, D.C.

My Drar SeErwaTor: I have received hy telephone this morning a copy of the
letter addressed to you on yesterday by Senator Hart and Senator Tydings.

To the extent the requested information has relevance, I believe that the re-
quested information is already in your possession in the statement I have filed
with you, in the file delivered to you by the Department of Justice, and in the
copies of my income tax returns. However, I shall address myself to the Sen-
ators’ request as best I can.

(1) My financial interest in Caroling Vend-A-Matic and its subsidiaries from
1957 to 1964 is fully detailed in the statement I have previously filed. I never
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received any compensation from Carolina Vend-A-Matic or any of its subsid-
iaries as an officer or as a trusteee of any profit sharing or retirement plan. I did
receive compensation from Carolina Vend-A-Matic as a director- and in 1962
my wife received compensation as Secretary. These receipts for the period 1957—
1064 are fully disclosed in the copies of the income tax returns filed with you.
Since those returns are unavailable to me now, I cannot compile a schedule of
those receipts here, but I am sure the staff of your Committee can do so from
the tax returns.

(2) I believe the statement previously filed discloses the general nature of
my services for Carolina Vend-A-Matie. In supplementation of that statement,
however, I may report that there was a weekly luncheon meeting of the board of
directors, T attended these meetings when I was in Greenville and not otherwise
engaged. At these extremely informal meetings, we considered and discussed
weekly cash flow data and problems of financing which were my particular
concerh. From time to time there were also discussions of personnel and other
prohlems, though I never became directly involved in any of them. After I went
on the court I may have handled matterg of the renewal and extension of bank
credit, though I am not at all certain that I did so. Mr. Dennis handled all ar-
rangemeuts with the bank beginning shortly after his employment.

I rendered no other services to Carolina Vend-A-Matic.

(3) A complete list of the locations of vending machines of Carolina Vend-A-
Matic and its subsidiaries aud the gross receipts from the machines in each
location for the years 1957-1964 could be compiled only from the original books
of record of Carolina Vend-A-Matic and its subsidiaries. Those hooks are in
the possession of ARA in Philadelphia, Pennsylvania. I believe it would per-
mit an accountaut to have access to them if the Committee wishes it, but such
information is hot in my capacity to supply immediately.

The file compiled by Judge Sobeloff containg a copy of the proposal made by
Oarolina Vend-A-Matic to Drayton Mill in December 1983. It contains a list of
the forty-six industrial plants in which Carolina Vend-A-Matic then had vend-
ing machines iustalled, These were all full food service operations, in addition
to which Carolina Vend-A-Matic had many machines iu unmerous locations dis-
pensing only coffee, cold drinks or eandy. For your convenience, I can reproduce
here the list of forty-six industrial plauts in which Carolina Vend-A-Matic pro-
vided full food vending service in December 1963.

1, Apalache Plant, Greer

2, Bloomsburg Mill, Abbeville

3. Brandon Rayon, Greenville

4. Buffalo Mill, Union

5. Carlisle Finishing Co., Union

6. Central Mill, Central

7. Columbia Nitrogen Corp., Augusta, Ga.

8, Consolidated Trim Co., Union

9. Delta Finishing Co., Cheraw

10. Diehl Manufacturing Co., Pickens

11. Dunlop Corp., Westmiuster

12. Firth Carpet Co., Laurens

13, Fork Shoals Mill, Fork Shoals

14. F. W. Poe Manufacturing Co., Greenville

15. Gayley Mill, Marietta

16. Greer Mill, Greer

17. Her Majesty Manufacturing Co., Mauldin

18. Homelite, Greer

19. James Fabrics, Cheraw

20. Jeffrey Manufacturing Co., Belton

21. Jonesville Mills, Jonesville

22, Magnolia Finishing Plant, Blacksburg

23. Monaghan Mill, Greenville

24, Mohasco Industries, Liberty

25. Morgan Mills, Inc., Laurinburg, N.C.

26. Oak River Mill, Bennettsville

27. Owens-Corning Fiberglas Corp., Aiken

28. Piedmont Mill, Piedmont

29. Pickens Mill, Pickens
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30. Pratt Reed, Central

31. Procior & Gamble Mfg. Co., Augusta, Ga.

32. Pyle National, Aiken

33. Rocky River Mill, Calhoun Falls

34. Runnymede Corp, Pickens

35. Sangamo Electrical Co., Pickens

36. Sangamo Electrical Co., Walhalla

37. 8. C. M. Corp., Orangeburg

38. Selma Hosiery, Dillon

39. Shuron Optical Co., Barnwell

40. Southern Weaving Co., Greenville

41, Torrington, Walhalla

42, Torrington-Clinton Bearing Div., Clinton

43. Union Bleachery, Greenville

44, Union Miil, Union

45, Victor Mill, Greer

46. Woodside Mill, Liberty

(4) I am unable to supply a complete answer to question No, 4 for the same
reagon I am unable to supply a complete answer to question No. 3. However, I
do have audited statements of Carolina Vend-A-Matic and its suhsidiarieas for
the years 1961, 1962 and 1963, which I enclose, The flle developed by Judge
Sobeloff discloses that the gross receipts from the machines located in Gayley
Mill and the Jones Products plant, both Deering Milliken affilliated, approxi-
mated $50,000 annually. Those machines were in place in those two plants in
each of the years 1961 through 1963. The enclosed audited financial statements
show gross sales in 1961 of $1,690,698 and in 1962 of $2,546,046. It thus appears
that the gross receipts from machines in plants affiliated with Deering Milliken
amounted to sglightly less than three per cent of total sales in 1961, and to less
than two per cent of total sales in 1962.

The estimated annual gross receipts from machines placed in Magnolia Fin-
ishing Plant were approximately $50,000, The gross receipts from the three
Deering Milliken affiliated plants, therefore, approximate $100,000 annually.
The macbines in Magnolia Finishing Plant were in place during part of 1963
only, and without access to the original books of account, I cannot estimate the
proportion of sales from machines in those three plants to total sales in that
year. Had Magnolia Finishing Plant been in operation during the whole of
1963 and Carolina Vend-A-Matic's machines had been in place during the
whole of that year, however, the sales in the three Deering Milliken affiliated
plants would have been slightly more than three percent of the total gross
sales of $3,155,102.

{B) Carolina Vend-A-Matic never had vending machines in Darlington Manu-
facturing Company and, so far as I know, never had any business relation
whatever with it,

(6) T cannot say that I never heard prior to December 1963 that Carolina
Vend-A-Matic had vending machines in Gayley Mill, in Jonesville Products or
in Magnolia Finishing Plant. From time to time there were references to such
matters at the luncheon meetings of the directors, and I may have heard some
reference to one, two, or all three. The specific locations of vending machines
were simply not a matter of interest to me and, as stated before, I wasg never
involved in any way in securing new vending machine locations. Nor, if T had
heard that Carolina Vend-A-Matic had vending machines in those three plants,
or any of them, can I say that I knew that any one of those plants was related
to Deering Milliken. In the Deering Milliken group, there were some seventeen
manufacturing corporations in which Deering Milliken, and/or individuals as-
sociated with Deering Milliken, owned all or a majority of the stock. (See Dar-
lington Manufacturing Company v, NLRB, 325 F.2d 682, 688, 397 F.2d 760, 764.)
I can only say now that when I participated in the hearing and decision of the
Darlington case in 1963, T had no conscious awareness of any business relation
between Carolina Vend-A-Matic and Deering Milliken affiliates, thougb, of
course, I knew that Carolina Vend-A-Matic had vending machines in a miscellany
of manufacturing plants.

Had I known in 1963, however, that Carolina Vend-A-Matic had vending
machines in Gayley Mill, Jonesville Products and Magnolia Finishing Plant
and that they were Deering Milliken affiliates, I would not have requested Chief
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Judge Sobeloff to relieve me of the duty of sitting. A judge has a duty to dis-
qualify himself when there is legal disqualification, but he has an obligation to
perform his judicial duty when there is no legal disqualification. I have disquali-
fied myself in all cases in which my former law firm or any of {ts members were
counse], cases in which certain relatives were counsel, and all cases in which I
had a stock interest in a party or in one which would be directly affected by
the outcome of the litigation. (Even here, we, on the Fourth Circuit, regard o
proportionately insignificant stock interest in a party as not disqualifying if,
after being informed of it, the lawyers do not request the substitution of anotber
judge. Thus instances may be found in the books in which judges of the Fourth
Cireuit owning 100 gshares or so0 of General Motors may be found to have gsat in
a case involving General Motors. It seems to us inconceivable that any judge of
the Fourth Circuit would be influenced by any such interest, and the lawyers
involved, when the question has arisen, have not thought so.)

Disqualiflcation is disruptive, however, If a district judge in a small district
should refrain from participation in any case in which he conceivably might have
a remote interest, or in which friends have an immediate, even an emotional
interest, the efficiency of the judicial machinery would be gravely impaired. In a
court of appeals it would adversely affect the random selectiou of panels, for
it requires deliberate rearrangement which affects not only the one case involved,
but others as well. It i3 administratively disruptive, and it can cast heavy and
uneven burdens upon judges called upon to substitute. In an en banc case 28
U.8.C. §46{c) requires the participation of every judge of the court in active
service who is not disqualified ; declination of an active, qualified judge to =it
would appear to be a violation of the statute and its purpose. In Edward v. United
States, 5 Cir., 334 F.24 360, 362-3, Judge Rives, somewhat regretfully, concluded
after reviewing all of the considerations, “In the absence of a valid legal reason,
I have no right to disqualify myself and must sit.”

(7) This morning I contacted by telephone Mr. Lee F. Driscoll, Jr. of Phila-
delphia, Pennsylvania, who has possession of tbe minute books of Carolina Vend-
A-Matic and its subsidiaries. He agreed to procure copies of all of the minutes
and to transmit them to you. Meanwhile, I received this morning from him
extracts from the minute books of Carolina Vend-A-Matic and its subsidiaries
showing their officers and directors. For the possible convenience of the Com-
mittee, these sheets are attached.

(8) The sources and amounts of my income from 1957 through 1968 are fnlly
disclosed in the copies of my income tax returns which have been filed with you
Without present access to them, I am unable to prepare sehedules which would
recapitulate that information. I have prepared and I attach hereto a list of my
current investments,

(9) I am informed that since my sale of the stock of ARA received in exchange
for my stock in Carolina Vend-A-Matie, (i) Carolina Vend-A-Matic has been
ejected from (Gayley Mill as a resuit of some dissatisfaction on the part of the
plant-manager; (ii) that Jonesville Products Plant was seld and is no longer
an affiliate of Deering Milliken. (iii) While Carolina Vend-A-Matic now serves
only one Deering Milliken affiliated plant that it served in 1963, it serves ten
others, one of which was a result of an acquisition of an existing supplier, the
other nine having been obtained as a result of competitive bidding. I am further
told by one of my former associates in Carolina Vend-A-Matic that Deering
Milliken has maintained a record of all vending machine bids and proposals and
a record of its own data showing the basis of its selection of one of the bidders.
I am further informed that if any such information sbould be of interest to the
Committee, it may be obtained from Hal C. Byrd of Deering Milliken Reseatch
Corporation, Spartanburg, South Carolina.

This supplemental statement, together with my earlier statement and the fille
compiled by Judge Sobeloff and the copies of my tax returns, supplies as fully
as I can with the materials to which I have access the answers to the questions
suggested by Senntors Hart and Tydings.

Finally, I hope the Committee now has all the information it needs, but if
there is anything else you wish me to supply, I will be happy to undertake
to doit.

Respectfully,
CLEMENT F. HAYNSWORTH, Jr.



29

Investments owned by Clement Furman Haynsworth, Jr., September 1969

Number
of shares
of stock
Allied Chemical Corp - e m——— 108
American General Insurance Co —_—— —_——— 201
Brunswick COTp. oo meen ——— 1,000
Burlington Indusfries, Ine - e ———————— ——— 400
Business Development Corp, of South Carolina _ e 10
Chrysler Corp. .. - - —— 119
Cole Drug Co., Inc_. - [, 600
Computer Serwcenters, Ineo—momieo - ———— 500
Dan River Milla e 1,575
Fairchild Camera & Instrument COrPa- oo aem 100
Georgia-Pacific Corpo oo memmeee - 5,238
Government Employees Fmancml Corp _______________________________ 106
Government Employees Life Insurance Co - —— — 110
W.R.Grace & COm oo e —— 300
Greenville Memorial Gardens.____________ - — 72
G & W Land and Development Corp . - [ 18
Gulf & Western Industries___.._._. - - _— - — 346
Insurance Securities, Inc__ .. oo ____ - - - - 100
International Tel. & Tel. COTP o oo oo e 200
The Investment Life & Trust oo emeem 321
Ivest Fund, Inc. e 802, 925
Jefferson-Pilot Corp. ... B e e 250
Leverage Fund of Boston, Ine. (capital) o we o o 350
The Liberty Corp. {(common) _________ __ - 9,523
The Liberty Corp. (voting preferred stock 40 cent convertible series) ____ 337
Main-Oak Corp-——————______ - - S, 31
Monsanto Chemical Co.._ - R e bt 219
MGYC Tovestment COrpPe— oo e 630
Multimedia, Ine. (COMTION ) oo e 11, 728
Multimedia, Inc., 5 percent convertible cumulative preferred stoek._____ 2,932
Mutual Savings Life Insuranee Coo o 240
Nationwide Corp-.-_- [, — —_ 500
Nationwide Life Insurance Co _______________________________________ 20
Owens-Corning Fiberglas Corp- o 100
Peoples National Bank______.________ - - e 330
Piedmont Natural Gas Co., Inc.. - e r———— 60
The Rank Organization, Ltd..————_ — —— 500
Scope, Inc___ ———— e — 120
Sonoco Products Cn ________________________________ 284
South Carolina National Bank_- - - - 768
Sonthern Weaving Co-_ - - e e 287
Sperry Rand Corp-____ _— - 400
J. P. Stevens & Co-_... - - [ 550
Synalloy Corp__... e — 52
Tenneco, Inc_ . e 200
United Nuclear Corp - - - 104
Debentures

Amount

Government Employees Financial Corp., convertible subordinated 5%
POTCONE o e e et e s e o e e o o $350

Government Employees Financial Corp., convertible subordinated 54
percent - _—— 550
W. R. Grace & Co., Snbordmate debenture 4% PETCENE e nmem e e e aeem 1, 700

Bonds

Calhoun-Charleston, Tenn., Utility Distriet. oo oo 4,000
Clemson, 8.C., general obligation sewer - e ———— 3, 600
Greenville County, 8.C., hospital - ——- U, 3, 600
Piledmont Park F/D GV, GO oo 20, 600
Greater Greenville Sewer Distriet.._ - 4, 000
Town of Williston, 5.C e e e e e e e e e e 4, 000
Pickens, 8.C., waterworks system 1mpr0vement revenue___________.____ 4, 000
Greenville waterworks gystem._. - - - 10, 000

34-561—69——3
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REAL ESTATE

A one-seventh undivided interest in a tract of land upon which there is a ware-
house known as ARA Warehouse, from which my net taxable income in 1963
was $548,

A one-fifth undivided interest in a small tract of land on which there is a small
warehouse known as Lowndes Hill Warehouse, from which my net taxable in-
come in 1968 was $343.

CAROLINA VEND-A-MATIC CO.

April 5, 1950 First Meeting of Subscribers and Stockholders, directors elected:
Eugene Bryant, W. Francis Marion, R. E, Houston, Jr.,, Christie C. Prevost,
Vincent G, Williams, Jobn Mahoney and Clement F. Haynsworth, Jr.

April 5, 1950 First Board of Directors Meeting, officers elected : Pres., Eugene
Bryant; Vice-Pres., R. E, Houston, Jr.; Vice-Pres,, Vincent G. Williams ; Secre-
tary, W, Francis Marion ; Treasurer, Christie C. Prevost.

January 9, 1951 Annnal Stockholder Meeting Directors elected : Eugene Bryant,
R. E, Houston, W. Franeis Marion, Christie C. Prevost and Clement F. Hayns-
worth, Jr.

January 9, 1951 Annua! Board of Directors (“B of D”) Meeting, officers
elected : Pres., Bugene Bryant; Vice-Pres., R. E. Houston, Jr.; Vice-Pres., Clernent
F. Haynsworth, Jr.; Secretary, W. Francis Marion; Treasurer, Christie C.
Prevost,

Janunary 8, 1952 Annual Stockholders Meeting, same directors elected.

Janunary 8, 1952 Annual B of D Meeting, same officers elected.

Jannary 13, 1953 Annunal Stockholders Meeting, same directors elected but
Mrs, R. K. Houston, Jr. to act as alternate director when necessary.

January 13, 1953 Annual B of D Meeting, same officers elected.

January 13, 1954 Annual Stockhoiders Meeting, same directors elected.

January 13, 1954 Annual B of D Meeting, same officers elected.

January 10, 1955 Annunal Stockbolders Meeting, same directors elected.

January 10, 1953 Annual B of D Meeting, same officers elected.

January 9, 1956 Annual Stockholders Meeting, same directors elected.

January 9, 1956 Annual B of D Meeting, same officers elected.

Norg.—There are no minutes of either an annual stockholders meeting or
B of D meeting in January of 1957.

May 29, 1957 Special Stockholders Meeting, recognition that there had been
resignations by Eugene Bryant as President and Director and R. E. Houston,
Jr. as Vice President and Elizabeth Houston as Director.

Buck Mickel, George McDougall and Wesley Davis elected Directors to serve
with already elected@ Directors, W. Francis Marion, Christie C. Prevost, and
Clement F. Haynsworth, Jr.

May 29, 1957 Special B of D Meeting, officers elected: Pres.,, W. Francis
Marion; Vice-Pres.,, Wesley Davis; Vice-Pres,, Clement F. Haynsworth, Jr.; Sec-
retary, George McDougall ; Treasurer, Christie C. Prevost.

January 14, 1958, Annual Stockholders Meeting, same directors elected.

Japuary 14, 1938, Annual B of D Meeting, officers elected: Pres.,, W. Francis
Marion; Vice-Pres., Buck Mickel; Vice-Pres.,, Wesley Davis; Vice-Pres., Clement
F. Haynsworth, Jr.; Secretary, George McDougall; Treasurer, Christie C.
Prevost.

January 13, 1959, Annual Stockholders Meeting, same directors elected.

January 13, 1959, Annual B of D Meeting, same officers elected.

January 12, 1960, Anpnual Stockholders Meeting, directors elected : W. Francis
Marion, Buck Mickel, J. Wesley Davis, C. F. Haynsworth, Jr., George E. Mc-
Dougall, Christie C. Prevost, and Wade H. Dennis.

January 12, 1960, Annual B of I> Meeting, same officers elected except that
Wade H. Dennis ig added as a vice-president.

January 10, 1961, Annual Stockholders Meeting, same directors elected.

January 10, 1961, Annual B of D Meeting, same officers elected.

Janunary 9, 1962, Annual Stockholders Meeting, same directors elected.

January 9, 1962, Annual B of D Meeting, officers elected: Pres, W. Francis
Marion ; Vice-Pres., Buck Mickel; Vice-Pres., J. Wesley Davis; Vice-Pres,, C. F.
Haynsworth, Jr.; Vice-Pres., George E. McDougall ; Vice-Pres., Wade H. Dennis;
Secretary, Dorothy M. Haynsworth ; Treasurer, Christie C. Prevost.

January 8, 1963, Annual Stockholders Meeting, same directors elected.
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January 8, 1963, Annual B of D Meeting, snme officers elected.

October 21, 1963, Weekly B of D Meeting, resignation of Clement ¥. Hayns-
worth, Jr., as Director is accepted as of October 31, 1943. He remains a stock-
holder. The Minutes refer to a letter stating his reasons but such a letter is not
found in the Minutes.

January 14, 1964, Annual Stockholders Meeting, directors elected: Wesley
Davis, Wade H. Dennis, W. Francis Marion, Buck Michel, George McDougali,
and Christie C. Prevost.

January 14, 1964, Arnual B of D Meeting, officers elected : Pres., Wade H, Den-
nis; Vice-Pres.,, Buck Mickel; Vice-Pres., Wesley Davis; Vice-Pres.,, W. Francis
Marion; Vice-Pres., George E. McDougall ; Treasurer, Christie C. Prevost; Secre-
tary, William 8. Mulling; Assist. Secretary, Mary Frances Dennis.

Nore.—At weekly B of D meeting on April ¢, 1964, resojution was passed that
certair property be leased from C. F. Haynsworth, Jr., and some of the present
Directors and Officers of the Company.

April 8 1964 Specin? B of D Meeting, resipnations of W. Francis Marion as
Director and Vice-President and Mary Frances Dennis ags Asst. Secretary were
accented.

Additional Officers elected: Vice-Pres. James F. Hutton ; Asst. Secretary, Lee
F. Driscoll, Jr., Asst. Treasurer, Edwin W. Keleber,

January 12, 1965 Action of S8hareholder By Consent, directors elected : Herman
G. Minter, James F. Hutton and David D. Dayton.

January 12, 1965 Action of B of D By Consent, officers elected : Pres., James F,
Eutton; Vice-Pres., Wade II. Dennis; Vice-Pres,, Roy Gramling ; Secretary, Lee
F. Driseoll, Jr.; Treasurer, Herman G, Minfer; Asst, Treasurer, Edwin W,
Keleher.

January 12, 196G Actiou of Sharecholders By Consent, snme Directors elected.

December 1, 1966 Action of B of D By Consent, same Officers elected.

December 15, 1967 Action By Shareholder By Consent, directors elected : Her-
man G. Minter, David D, Dayton and James ¥, Waninlk.

December 15, 1967 Action of B of D By Consent, officers clected : Pres., James
B, Wanink; Vice-Pres,, David D. Dayton ; Vice-Pres,, Wade H. Dennis ; Treasurer,
Herman G. Minter; Secretary, Lee F. Driscoll, Jr.; Asst. Treasurer, James A.
Rost: Asst. Secretary, Henry T. Dechert.

May 27, 1968 Action of B of D By Consent, Harry 8. Glick elected as Asst.
Treasurer,

VENDING CO.

TJuly 2, 1956 Meeting of Subscribers to Capital Stock, directors elected : Eugene
Bryant, C. F. Haynsworth Jr,, R, [1. Houston, Jr.; W, FPrancis Marien and Christie
C. Prevost.

July 2, 1856 Directors Meeting, officers elected: Pres., Eugene Bryant; Vice-
Prez.. C. F. Haynsworth, Jr.; Vice-Pres., R. E. Houston, Jr.; Secretary, W.
Francis Marion; Treasurer, Christie C, Prevost.

January 8, 19567 Annual Stockholders Meeting, same directors elected.

January 8, 1957 Annnal Board of Directors (“B of D) Meeting, same officers
elected.

May 29, 1957 Special Stockholders Meeting, resignations by Eugene Bryant
as a Director and President, by 3. E, Houston, Jr., as Vice President, and by
Elizaheth W, Houston as a Director (alternate) were noted.

Buck Michel, George E. McDougall and J. Wesley Davis, were elected to serve
with already elected Directors, W. Francis Marion, C. F. Haynsworth, Jr. and
Christie C. Prevost.

May 29, 1957 Special B of D Meeting, officers elected : Pres., W. Prancis Marion ;
Viee-Pres., Buck Mickel; Vice-Prea., J. Wesley Davis; Vice-Pres., C. F. Hayns-
worth, Jr.; Secretary, George S. McDougnll ; Treasurer, Christie C. Prevost.

Januwary 14, 1958 Annual Stockholders Meeting, sone Directors elected.

January 14, 1958 Annual B of D Meeting. same Officers clected.

January 13, 1958 Annual Stockholders Meeting, same directors eleeted.

January 13, 1959 Annnal B of D Meeting, same officers elected.

January 12, 1960 Annual Stockholders Meeting, directors elected: W, Francis
Marion, Buck Mickel; J. Wesley Dais, C. F. Haynsworth, Jr.; George E. Mc-
Dougail; Christie C. Prevost, and Wade H. Dennis.

January 12, 1960 Annual B of D Meeting, same officers elected except that
Wade H. Dennis is added as a Vice President.
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January 10, 1961 Annual Stockholders Meeting, same directors elected.

January 10, 1961 Annual B of D Meeting, same officers elected.

Janmuary 9, 1962 Annual Stockholders Meeting, same directors elected.

January 9, 1962 Annual B of D Meeting, officers elected: Pres., W. Francis
Marion ; Vice-Pres., Buck Mickel: Vice-Pres,, J. Wesley Davis; Vice-Pres,, C. F.
Haynsworth, Jr,, Vice-Pres., George E. McDougalll ; Vice-Pres, Wade H. Dennis;
Secretary, Dorothy M. Haynsworth ; Treasurer, Christie C. Prevost.

January 8, 1963 Annual Stockholders Meeting, same director elected.

January 8, 1963 Annual B of D Meeting, same officers elected.

Octoher 21, 1968 Regular B of D Meeting, resignation of Clement F, Hayns-
worth, Jr. as a Director was accepted as of 10-31-63.

January 14, 1964 Annual Stockholders Meeting, directors elected: Wesley
Davig, Wade H, Dennis; W. Francis Marion, Buck Mickel; George McDouglall
and Christie C. Prevost.

January 14, 1964 Annual B of D Meeting, officers elected ; Pres,, Wade H. Den-
nis; Vice-Pres.,, Buck Mickel; Vice-Pres.,, Wesley Davis; Vice-Pres.,, W. Francis
Marion; Vice-Pres.,, George E. McDougall; Treasurer, Christie C. Prevost; Sec-
retary, William S. Mullins; Asst. Secretary, Mary Francis Dennis.

All qualifying shares held hy directors were canceled and new shares issued
to Carolina Vend-A-Matic Co.

April 8, 1969 Special B of D Meeting, resignations of W. Franeis Marion as a
Director and Vice-President and of Mary Francis Dennis as Assistant Secretary
were noted.

Additional Officers elected : Vice-Pres., James F. Hutton; Asst. Secretary, Lee
F. Driscoll, Jr., Asst Treasurer, Edwin W. Eeleher.

January 12, 1965 Action of Shareholder hy Consent, directors elected : James
T, Hutton, Herman G. Minter and David D. Dayton.

January 12, 1965 Action of B of D By Consent, officers eleeted: Pres., James
F. Hutton; Vice-Pres.,, Wade F., Dennis; Vice-Pres., Ray Gramling; Vice-Pres.,
David D. Dayton; Secretary, Lee ¥. Driscoll, Jr.; Treasurer, Herman G. Minter;
Agst. Treasurer, E. W, Keleher.

Decentber 15, 1967 Action By Sole Shareholder By Consent, directors elected :
Herman G. Minter ; David D. Dayton; and James F. Wanik.

December 15, 1967 Action of B of D By Consent, officers elected : Pres., James
F, Wanik ; Vice-Pres.,, David D, Dayton; Vice-Pres.,, Wade H, Dennis; Treasurer,
Herman G. Minter; Secretary, Y.ee I, Driscoll, Jr.; Asst. Treasurer, James A,
Rost ; Asst. Secretary, Henry T. Dechert.

May 27, 1968 Action of B of D By Congent, Harry 8. Glick elected as an
Agsistant Treasurer.

VEND CO, OF GEORGIA

October 31, 1962 Meeting of Suhseribers to Capital Stock, directors elected:
W, Francis Marion, Buck Mickel ; J, Wesley Davis, C. F. Haynsworth, Jr.; George
E. McDougall, Christie C, Prevost, and Wade H. Dennis.

November 1, 1962 First Board of Directors (B of D) Meeting, Officers elected :
Pres. and G.M, Wade H. Dennis; Vice-Pres. and Sec.-Treas. William 8. Mullins.

January 2, 1963 Annual Stockholders Meeting, Same Directors elected.

January 8, 1903 Annual B of D Meeting, same Officers elected.

October 21, 1963 Regular B of D Meeting, resignation of Clement F. Hayns-
worth, Jr. as Director is accepted as of October 31, 1963,

January 14, 1964 Annual Stockholders Meeting, directors elected: Wesley
Davis: Wade H, Dennis; Buck Mickel; George McDougall; and Christie C.
Prevost,

January 14, 1964 Annual B of D Meeting, same officers elected.

April 8, 1964 Special B of D Meeting, resignation of W. Francis Marion as a
Director accepted.

Additional Officers elected: Vice-Pres. James F. Hubton; Asst. Secretary,
Lee F. Driscoll, Jr, ; Asst. Treasurer, Edwin W, Kelecher.

June 12, 1984, Vend Co. of Georgia merged inte Caroiina Vend-A-Mati¢ Com-
pany with the latter surviving.

VEND CO. OF NORTH CAROLINA

May 13, 1963 Organizational Meeting of Shareholders, directors elected : Wesley
Davis, Wade H. Denis, W. Francis Marion, Buck Mickel, George McDoungall,
and Christie C. Prevost.
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May 13, 1963 First Board of Directors (“B of D") Meeting, officers elected :
Pres. and G.M., Wade Dennis; Vice-Pres. and Sec.-Treas,, William 8. Mullins,

October 21, 1963 Regular B of D Meeting, resignation of Clement T'. Hayns-
worth, Jr. as a director is accepted as of October 31, 1963. (NOTE: This is con-
fuging because here is no record he was elected as a director.)

January 14, 1984 Annnal Stockholders Meeting, same directors elected.

January 14, 1964 Annual B of D Meeting, same officers elected,

April 8, 1964 Special B of I Meeting, resignation of W. Francis Marion as
Director accepted.

Additional officers elected : Vice-Pres,, James I, Hutton; Asst. Secretary, Lee
F. Driscoll, Jr., Asst. Treasurer, Edwin W. Keleher.

June 12, 1964 Vend Co. of North Carolina mrgd in

June 12, 1964 Vend Co. of North Carolina merged into Carclina Vend-A-Matie
Company with the latter surviving.

U.8, COURT OF APPEALS,
FourTH Jupicial CIRCUIT,
September 15, 1969.
Hon, JAMES O. EASTLAND,
Chairman, Commitiee on the Judiciary,
Washington, D.C.

My Drar SenaToR: Since I wrote to you last week, Automatic Retailers of
America, Inc. has advised me that the original books of account of Carolina
Vend-A-Matic are preserved in the office of ARA in Greenville, 8.C., rather than
in Philadelphia as 1 earlier reported. In its letter to oe, ARA has offered to make
the records available should the Committee want to examine them. I am en-
closing herewith n copy of ARA’s September 12, 1969 letter.

You will note from that letter that the ARA Regional Manager points out
gome variances in the subsequent development of the business of ARA and
Deering Milliken plants from the information I earlier reported to you.

I am informed that the Caroling Vend-A-Matic records contain monthly sales
data from which annual sales at each location ean be computed during each of
the years 1957-1064. This information, however, is contained in a mass of other
data. I had a member of my staff inspect the records, and it is reported to me
that it wil! take a number of man days to compile the available records of annual
sales by locations during each of the years 1957 through 1964, as requested by
Senators Hart and Tydings. I do not have the staff to assign to such a task, but
¥ wish to report the circumstances of the availability of such information, if
the Committee wishes it developed.

I will he glad to bave my staff assist in compiling such information if the
Committee wisbes to undertake the task, but it seems beyond my immediate
capacity to develop myself.

Respectfully and sincerely,
CLEMENT F. HAYNEWORTH.

(Attachment to Haynsworth letter)

AUTOMATIC RETAILERS OF AMERICA, IX0C.,
Atlanta, Ga., September 12, 1969.
Hon. CieMENT F, HAYNSWORTH, Jr.,
Chief Judge, U.8. Circuit Court of Appeals,
Fourth Judicial Cirenil,
Greenville, 8.0.

Dear Jupce HAYNsWORTH : Pursuant to your request, we are making available
to you the original records which would show the list of customers and total sales
figures of Carolina Vend-A-Matic (now a part of ARA Services, Inc.) for the
years 1957 to the date of the merger of Carolina Vend-A-Matic into ARA in 1964,

These records, which were originally thought to be in ARA’s headguarters in
Philadelphia, were located in the Greenville, South Carolina ARA plant. It is
our understanding that this information was requested by the Committee on
the Judiciary of the United States Senate. We are releasing these records solely
for the purpose of their use before the Committee, and we would respectfully
request that none of the material that we make available be made publiec in any
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manner unless it is abgolutely necessary. These are confidential business rocords
which could have value to our competitors and are not the type of records ordi-
narily considered to be public information.

In the event that additional corporate records ars required by the Committee,
such as the tax returns, or gudited statements of Carolina Vend-A-Matic, we
would again request that this information not be publicly disclosed,

I have read your letter of September 6, 1969 addressed to The Honorable James
. HEastland, Chairman of the Committee on the Judiciary and have only iwo
comments to make. First, you are correct in stating that Carolina Vend-A-Matic
never had any business relations with the Darlington Manufacturing Compnany.
Becondly, for the purpose of clarification, the history of the relationship he-
tweeu ARA and Deering Milliken since the date of the merger, and according
to our best information, is as follows:

1. ARA now serves eleven {(11) Milliken accounts,

2. At the time of the merger, Carolina Vend-A-Matic served three (3) Milliken
accounts, Gayley, Magnolia, and Jonegville Products.

3. At the time of the merger, ARA was serving six (8) Milliken accounts.

4. Since the merger, ARA has obtained six (6) additional Milliken accounts
on a competitive bid basis; and purchased from an existing independent vendor
the account in another Milliken ptant, Judson Mills. This purchase was made
approximately two years ago in an arm’s length transaction between ARA and
the existing vendor.

5. Since the date of the merger, we no longer serve five (5) Milliken accounts
for various reasons. Two of these, Gayley Mill, and Jonesville Products, were
existing accounts from Carolina Vend-A-Matie. We voluntarily severed relations
with Jonesville Products but were terminated by Gayley Mill for the reason
stated in your letter to Senator Eastland. The other three were existing accounts
of ARA at the time of the merger.

6. In the course of our normal business transactions, we have solicited and
unsuecessfully hid on a number of other Deering Milliken accounts since the
merger. All of these were on a competitive basis.

In light of the above information, you may want to revise paragraph (9)
of your letter to Scnator Eastland.

Yours very truly,
ARA SEervices, Inc.,
WabpeE H. DEnNIs, Regional General Manager.

The CuarrmMan. Now, I would like to have an executive session for
just a minute.

{Short recess.)

The CrarMaN. Let us have order, please.

Senator Hruska ¢

Senator Hrusga. Mr. Chairman, I ask unanimous consent to insert a
brief statement with reference to Judge Haynsworth’s nomination. I
shall not take the time of the committee or of the witness to read it,
bat it bears on some of the actions that were taken preliminary to the
hearing here, and T ask unanimous consent that it be inserted in the
record at this point.

The CramRMan. Without objection, it will be admitted.

(The statement follows:)

STATEMENT OF RoMaN L. HRUSKA, AT HEARINGS ON THE NOMINATION OF CLEMENT
F. HaYNSWORTH, JE., To BE ASsS0CIATE JUSTICE 0F THE U.S. SUPREME COURT

Mr. Chairman, it i3 my pleasure to participate in this hearing on the nomina-
tion of Clement F. Haynsworth, Jr., to be Associate Justice of the Uniied States
Supreme Court.

The position of Associate Justice is one of the highest to which 2 man can rise.
Once appointed, 2 Justice can hold the office for life, or for good behavior. He is
granted an independence in his official conduct that ig equalled no where else
in the Government. It is quite necessary, and proper, therefore, to carefully
scrutinize any nomination which comes before the Senate for its adviee and
consent.
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This is why, before the hearing, I have very carefully reviewed all of the infor-.
mation available to me. This is why I participated with the Chairman in the
release of information contained in the files of the Department of Justice apd
why I released correspondence between Assistant Attorney General Rehnquist
and myself. This information eontained facts and opinions, from authoritative
sources, that had a direct bearing on this hearing. I hope the public and the
members of this Committee have had the time to digest this information.

The point I wish to make in my stateinent today has been documented in the
Department of Justice file and in the Assistant Attorney General’s opinion. It is
this: The charges, allegations, and insinuations regarding the propriety of par-
ticipation by Judge Clement I'. Haynsworth in the case of Darlington Manufac-
turing Company vs. National Labor Relations Board, 325 F2d, are uttely baseless.

It is clear that Judge Haynsworth owned no stock in any company that was
a litigant in the case, he had no financial interest in the outcome of the litigation,
and he could not have been actuated or motivated by any hope of pecuniary gain.

Mr. Chairman, I ask unanimous consent that my letter of September Z, 1969,
addressed to the Attorney General and the September 5, 1969, reply of Assistant
Attorney General Rehnquist be printed in the hearing record.

Quoting hriefly from Mr. Rehnquist’s letter at Page 6, he states that:

“Disqualification where required by statute or by the Canons of Ethics ig a
judge’s undoubted duty. But the disruptive consequences of disqualification, which
may be readily borne in order to insure fairness where the jundge does have a
‘sutstantial interest’ in the litigation, should not be borne in order to gratify the
desire on the part of either a litigant or of the judge himself that the judge not
sit when he doeg not have such a substantial interest.”

Finally, he concludes on page 312:

“There is no doubt in my mind that these precedents support the conelusion,
equally readily reached on common sense ethical considerations, that Judge
Haynsworth ought not to have disqualified himself in the Darlingion case,”

I am sure, Mr. Chairman, that each member of the Committee seels to approve
for the Supreme Court nomination a man for judicin]l temperment, balance,
impartiality and fairness. Judge Haynsworth has demonstrated these
characterisiics.

There is one other exiremely importaut point concerning these hearings which
I wish to make, It is the duty of the Committee and the Senate, in my opinion, to
cxamine the integrity, training, experience, ability, and temperment of the nomi-
nee, When satisfied on each of these counts, it is our duty to advise and consent
to his nowination,

Whether the nominee is liberal or conservative should not concern this Com-
miitee. Whether we agree or disagrce with him is not the issue. Political gnes-
tions should play no part in our decision.

This is the position I have taken consistently sibce I began service on the
Judiciary Committee. In that time, six or seven nominees for the Supreme Court
have been approved by this Committee, and I supported each decision regardless
of the philosophy of the nominee. Numerous circuit and distriet judges have been
approved hy this Committee, also with my support on this same hasis.

This Committee also spoke on the subject of philosophy. In the Executive
Report on the nomination of Justice Marshall, the Committee stated the issue
and answered it as follows:

“The opposition to the nomination turns on the allegation that Judge Marshall
is too liberal in his philogophy and would upset the balance on the Court. Judge
Marshall believes in the Constitution of the United States and the separation
of powers, He believes deeply in and respects the oaths of office to which he has
subscribed twice and to which he must subscribe again” (Page 3, Ex. Rpt. 13,
90th Congress, 1st Session, 1967)

It is my intention, Mr. Chairman, at the appropriate time, to vote to report
this nomination favorably to the full Senate and to support the nomination on
the Senate floor.

STATEMENT OF HON. STROM THURMOND, A U.S. SENATOR FROM
THE STATE OF SOUTH CAROLINA

Senator TrurMonp. Mr. Chairman and gentlemen of the committee,
I am honored to be here today to join in presenting to you a distin-
guished South Carolinan who has been appointed to the Supreme
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Court of the United States. Judge Haynsworth was born in Green-
ville, S.C., in 1912. He attended the schools there. He graduated from
Furman University in 1933 summa cuin laude, with highest honors.
He graduated from Harvard Law School in 1936, From 1936 to 1953,
he practiced with the firm of Haynsworth & Haynsworth; a firm
established by his forefathers and he is of the fifth generation of dis-
tinguished and illustrious lawyers who bear that name. Two years of
that time he served in the U.S. Navy during World War II. For 2
additional years he served with the Regional Wage Stabilization
Board. From 1953 to 1957 he practiced with the firm of Haynsworth,
Perry, Bryant, Marion & Johastone.

Judge Haynsworth’s firm expanded and became the largest law firm
in South Carolina. It was known over the Nation as one of the most
reliable, one of the most capable, and one of the best.

In 1957 Judge Haynsworth was appointed to the circuit court of
appeals. He is now its chief judge. His record speaks for itself. He
hag made an able and a scholarly judge. Ie has handed down decisions
which no fair and just and honorable man should oppose. The de-
cisions of Judge Haynsworth during his term on the court demon-
strate that he 1s a jurist whose judicial mind does not reside at either
extreme of the spectrum but his treatment of various issues of law
presented before him have been balanced. Let us be reminded at this
point that the scales of justice are balanced and are not artificially
weighed in favor of either the right or the left but are even and
balanced. So we find Judge Haynsworth’s decisions and his judicial
philosophy to be balanced and even.

Upon the basis of my personal knowledge of this gentleman-—and
I know personally firsthand of his great ability as a lawyer and as a
judge for when I was a circuit judge he tried cases before me—1I can
say that he’s one of the finest lawyers in the country. He is a gentle-
man. He ig a scholar. He has been a distinguished chief judge and
member of the fourth ecircuit court of appeals. It is with great

leasure that I join in presenting this great American to you today
lor your careful consideration and recommend his approval by this
body to be on the Supreme Court of the United States.

The CratrMAN, Senator Hollings.

STATEMENT OF HON. ERNEST F. HOLLINGS, A U.S. SENATOR FROM
THE STATE OF SOUTH CAROLINA

Senator Horrings. Mr. Chairman and distinguished colleagues,
ene would assume at a confirmation hearing that the nominee wounld
be presented first with a biography of degrees and a listing of his
positions of trust and honor, and then would come a parade of lawyers
and bar associations in endorsement. But the game has changed. When
Judge Haynsworth was rumored for appointment, immediately spe-
cial interests started pressuring him. Weeks ago they drove into his
home State, into his hometown, searching for embarrassment and ad-
versity. Law stndents were put to reading every article or statement
emitting from the judge as well as his decisions. A miscue in the an-
nouncement of his appointment led to further adverse editorials and
conjecture that the President had finally discovered a blemished rec-
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ord and would not appoint, so that when the President finally called
the judge telling that he was sending the judge’s name to the Senate
as an Associate Justice of the U.S. Supreme Court, there was an
eerie feeling that perhaps he had been indicted rather than appointed.
On last week, when the confirmation hearing were delayed due to the
death of our distinguished colleague, it was reported in the news that
the opposition had gained strength. With a week’s more work, they
couldp learn that 12 years ago the judee had been a member of a large
law firm in the textile Pledmont in South Carolina, where many
northern industries had expanded. Now the judge was endowed with
the heinous appellation of “Mr. Southern Textile.”

Now, as his Senator, I find that in presenting him, I must defend
him. T do so with pride, because I first suggesied him to President
Nixon last May. But this is not totally accurate. Actually, the judge’s
record of achieverment has been suggesting him for the highest judze-
ship for some time, and to the President’s credit, he was the first to
recognize it.

Judge Haynsworth comes with neither a party label nor a label of

hilosophy. After outstanding academic sccomplishment at Furman
%niversity and Harvard Law School, and after 32 years of practice
before the bar, for the past 12 years now he has labored in the vine-
vards of the judicial branch. For this, the New York Times has labeled
him “obscure.” Appellate judges hardly make headlines. In fact, they
are not supposed to. In accordance with the doctrine of stare decisis,
the intermediate circuit court must hew the line of Supreme Court
derisions, But, as Serator Tydings of yvour committee =il tell you,
no one has besn more assiduous in the advancement of the adminis-
tration of justice than Chief .Judge Haynsworth of the Fourth Circuit
Court of Appeals. He is considered by his peers on the bench and
scholars of the law as being in the vanguard for the improvement of
our judicial machinery. Judge Haynsworth has not won his promotion
for outstanding backdoor politics at the White House. Rather, he is
promoted for his excellent record as a judge.

The question of conflict of interest has been raised. The facets of the
alleged conflict have been detailed in a letter by two distinguished
members of your committee so that we can review the records and
minutes of the company involved and learn to the penny what Judge
Haynsworth may or may not have received. We can learn the judge’s
interest. The judge will answer each point question by question, with
his complete income tax returns for the years 1957 through last vear
filed with the committee.

We should know the statutes and the canons involved.

The statute, 28 United State Code 455, provides that:

Any justice or judge of the United States shall disqualify himself in any
case in which he has a substantial interest, has been of counsel, is or has been
a material witness, or is so related to or connected witb any party of his attorney
as to rernder it improper, in his opinion, for him to sit on the trial, appeal, or
other proceeding therein.

Canon 29 of the American Bar Association Canons of Judicial
Ethics, states:

A judge should abstain from performing and taking part in any judicial act in
which his personal interesty are involved . . .
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Canon 26 of the American Bar Association Canons of Judicial

Ethics, states:
A judge should obtain from making personal investments in enterprises which
are apt to be involved in litigation in the courts; and, after his accession to the
bench, he should not retain such investment previcusly made, longer than a
period sufficient to enahle him to dispose of them without serious loss.

Of course there is no conflict of interest, The vending company
which the judge helped organize as an attorney was not a party before
him, and its doing business with Deering Milliken I am sure you will
find constituted a remote interest rather than a substantial interest.
The judge made no investment “apt to be involved in litigation” as
outlined in Canon 26, and in accordance with Canon 29, the Judge’s
sitting on the Darlington case did not involve his “performing and
taking part in any judicial act in which his personal interests are
involved.”

The judge’s duty to sit on a case is equal to the duty not to sit. Too
often judges excuse themselves trying to avoid hard or distasteful
decisions. %Ve who have not served on the judiciary are not familiar
with this problem, but in federal practice: “It is a judge’s duty to
refuse to sit when he is disqualified but it is equally his duty to sit
when there is no valid reason” not to; Edwards v. United States,in the
fifth circuit. Judge Haynsworth does not take the ethic, the canon,
or the requirement of the statutes lightly. And I am sure if asked today
would he sit on the case on which the alleged conflict occurred, he
would state: “Yes, there would be a clear duty to do so.” No Senator
would refuse to vote on income tax reform use he paid income
tax, and no judge would expect to excuse himself from a telephone
case becanse he had a telephone in his home and office. But those un-
familiar with canons and the Federal practice have already crowed:
“Judge in violation of canons for past 10 years,” This is definitely in
error.

There is no more eminent authority on judicial ethies than Prof.
John P. Frank, formerly of Yale University, and now of Phoenix,
Ariz. He is here and will testify, and I am sure he will explain to your
satisfaction the judge’s duty to sit on the case.

Now, in the light of the several wecks’ endeavor to embarrass and
chastise, it is significant that the powerful organizations arrayed to
oppose the judge have failed where they have tried hardest. There is
no better testimecnial for your confirmation. The AFL-CIO, for ex-
ample, cannot produce an AFL-CIO attorney of significance from
South Carolina to say that the judge is antilabor. On the contrary,
some of labor’s best in South Carolina will appear in Judge Hayns-
worth’s behalf. The NAACP, at the national level, mind you, initiated
a movement back at the local level. However, the chief attorney for
the NAACP for South Carolina, Mr. Matthew Perry, when first hear-
ing of Judge Haynsworth’s appointment, made this comment, and T
quote: “Not upset in any way.” I am sure that Mr. Perry would not
appear before this committee and call the judge a racist. And the
eminent civil rights authority, Dean William Foster, of the Univer-
sity of Wisconsin School of Law, has stated to our co’lleague, Senator
Nelson, that “the charges that Judge Haynsworth is a segregationist
are clearly without merit or support and his record shows him to be
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a man capable of being responsive to the needs and changes demanded
by our legal machinery.” The ADA will make its headlines in opposi-
tion, but its oldest and most active member in South Carolina, Mr.
John Bolt Culbertson, of Greenville, will testify in Judge Hayns-
worth’s behalf. Presently, Mr. Culbertson is also counsel for the Tex-
tile Workers Union of America. It was the TWUA that has been hol-
lering and shouting to the rooftop: “conflict of interest.” They did not
tell you at the time—and this had not gained the headlines—Attorne
General Robert Kennedy had this charge thoroughly investigated,
found it wanting, and expressed complete confidence in Judge Hayns-
worth, They did not tell you that they apologized for raising the
question in the first place; and they don't tell you that those represent-
ing the TWUA in South Carolina who know Judge Haynsworth are
here in the judge’s behalf.

And those who would claim Judge Haynsworth’s lack of inferest
and compassion for the individual due to Judge Haynsworth's pri-
vate corporate practice should know that we who practice criminal law
and are on the plaintiff’s side of the fence consider Judge ITaynsworth
eminently fair. Louis B. Fine, president of the Trial Lawyers Asso-
ciation o¥ Virginia, is present today in support of Judge Haynsworth,

I bring these matters out in my introduction in fairness to the
Senate and the public, and in fairness to Judge Haynsworth. I feel
strongly that President Nixzon has made a brilliant addition to the
Court, Judge Haynsworth will give balance where balance is needed.
His personal and official conduct has always been of the highest charac-
ter, decornm, and ethic. Since questions have been raiseg, the Senate
owes it to all that these matters be fully aired and all charges fully
cleared. Judge Haynsworth would want it no other way.

Thank you, Mr. Chairman,

The CuairmMan. Thank you, sir.

Aro there any questions?

Judge Haynsworth, will you stand up.

Do you solemnly swear the testimony you are about to give is the
truth, the whole truth, and nothing but the truth, so help you God?

Judge Havnsworta. I do.

Senator HoLLines. We leave him to the briar patch now.

The CratrMaN. I think you ought to change seats and be in front
of one of those mikes.

Give us your name and position you now occupy.

TESTIMONY OF HON. CLEMENT F., HAYNSWORTH, JR., NOMINEE
TO BE ASSOCIATE JUSTICE OF THE SUPREME COURT OF THE
UNITED STATES

Judge Havxswortir. T am Clement Furman Haynsworth, Je. T
axp new the chief judge of the TS, Clonet of Appeals for the Fourth
Cirenit,

The Cuammdyrax. Judge, did you ever hear of a company named
Carclina Vend-A-Matic?

Judge HayNsworri. I have heard a great deal of it, yes, sir.

The Ciramryan, When was it organized ?

Judge Havwswortn. In 1950, Mr. Chairman.



40

The CHaekMAN. Who organized it?

Pull that mike up a little, please.

Judge HayNsworrH. Several members of my law firm and a busi-
nessman who was a friend of ours. At the outset for a few months
there were two others in it, too, but they quickly dropped out. Es-
sentially, they were people in my law office and a businessman friend.

The CramrMaN. Now, what was the nature of its business?

Judge Havy~sworTH. At the outset it bought and placed machines
to vend coffee, and they were placed in bus stations, post offices, a
variety of locations like that. And they were vending coifee.

The CrarMax. Well, did it grow nmuch in those early years?

Judge Haxxsworrs, Senator, it did, and the rate of growth was
increased and it began to grow very greatly when indunstrial plants
began to turn to machines to dispense food to employees in industrial
plants. And then it had a very tremendous expansion as did as far
as I know all concerns in that particular business at that time.

The CuairRmMan. Now, when did Carolina Vend-A-Matic first re-
ceive a contract from Deering Milliken Corp.?

Judge HavNsworTH. Senator, 1 believe the first one was in Gayley
Mill in 1952, They did have coffee machines in the Judsen Miil prior
to 1958, but I am not certain what date, what year they went into
Judson Mill, but they were removed in 1958,

The CuairmaN. How many mills does Deering Milliken have, or
did they have in 19632

Judge HaynsworTe. Senator, again, I don’t know. In the case in
my court I believe it is mentioned they had something like 27 mills,
but I am not certain of the number.

The CHarrMan, Well, isn’t it correct that they had in excess of 27
mills when you count the mills where they sold their goods and fi-
nanced them, and, in fact, controlled them ?

Judgae Haynswortit. 1 think so, sir, but I am—I don’t know enough
about it to say just the exact number that they did have. But my im-
pression wasit was 27 or more,

The C;—IAIRMAN. Yes. Now, those 27 mills had 19,000 employees, did
they not.?

Judge Havnsworrr, So, it appears; yes, sir.

The CHarRMAN. All right, Now, when did Carolina Vend-A-Matic
get, its second contract with Deering Miiliken ?

Judge Haynsworte. The second one would have Judson Mills
if it was not the first. They had machines there which were removed
in 1938,

The CHamrMAN. You don’t remember what year?

Judze Havynsworta. I don’t know what year they went into Judson
Mills. I do know they were removed in 1958,

The Cuatkman. It was before 1957?

Judge HavNsworrm. Yes,sir.

The Cusmrman. Now, you were appointed T.S. circnit judge in
1987, is that correct ?

Judge HaynsworrH. That is correct, sir,

The CaHATRMAN. And at that time Carclina Vend-A-Matic—and by
the way, vou owned a one-seventh interest in Carolina Vend-A-Matic?

Judge Haynsworta. Yes, if no regard is had to one share, but ap-
proximately one-seventh : ves, sir.
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The CrairmaN, You had machines in two of their 27 mills?

Judge HayxsworrH. That iscorrect.

The Crairmaw. And the next year after you became judge, the com-
pany, Deering Milliken, had Carolina Vend-A-Matic remove the ma-
chines from one of the mills?

Judge HaynswonrTtH. Yes, sir. And in that same vear more machines
were installed in the Gayley Mill to dispense foods as well as coffee,
in 1958, and T believe it was the same vear they put one coffee machine
and one candy machine in a very small little plant in Jonesville.

The CHATRMAN. Now, when was the case of Darlington Manufactur-
ing Co. versus National Labor Relations Board argued?

Judge HaynsworTw, Tt was argued in June 1963.

The Cratrmay. When was it decided ?

Judge Haynsworrm. November, 1963,

The Crarrax. When did Caroling Vend-A-Matic receive its next
contract from Deering Milliken ?

Judge Haywsworra. It received one in the sununer of 1963. As I
recall, thlS began in late spring, the contract was made in the summer
of 1963, in a “brand new plant being built, Magnolia, and they re-
cetved elght bids from eight companies in th]cz line of business and on
their appralaal of those bids they made an award to Vend-A-Matic.

The Cuammyman. HHow many more—at what other times did vou bid
in 1963 to place machines with Deering Milliken plants?

Judge Haywsworrm. They did place bids for two more plants,
Laurens Mill and Drayton Mill. Again, others put in bids, too, and
they st hoth of those. They got neither.

Tho Cuamrman. In other words from 1963 Carolina Vend-A-Matic
received one plant of Deering Milliken and lost two?

Judge HaynsworTH. That is correct, SiT.

The CHAIRMAN. Now, how did Deering Milliken let its bids?

Judge Haynswortu. Senator, at the time I knew very little about
that, both someone would put an invitation for bids te a number of
concerns in the area and each of them would put in a proposal, and
how they were appraised, I don’t know the particulars, but they looked
at the services they offered and the commissions that would be payable
anid a number of things like that to appraise the bids and their serv-
ices and equipment.

The Crraraax. Now, Carolina Vend-A-Matic was requested to sub-
mit a bid in Decentber, 1963, after the decision of the Fourth Circuit
in the Darlington case, 1s that correct ?

Judge HaynsworrH. Yes, sir; Drayton Mills.

The Cuamman. Now, you lost that?

Judge HavynswortH, Yes, sit.

The Cuairmax. Deering Milliken gave it to someone else?

Judge Havnsworrit, Yes, sir.

The CrarMaN. As I understand, of 19,000 employees you did vend-
1ri<r business with approximately 700 or slight {)y less than 700 em-

oyees?

P Judge HavynswortH. I believe that is correct, sir,

The CHATRMAN. Yes.

Now, what was the nature of your association with Carolina Vend-
A-Matic? You owned roughly a seventh of the stock ?
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Judge Haynsworta. Well, that was the principal thing, sir. From
the ontset all the stockholders were directors, and I remaind a director
until 1963. I may explain hers when I went on the court in 1957 I was
a director of a number of concerns. Most of them published financial
statements including a list of directors and it was very widespread.
I felt that a judge in iy position should not remain a director of such
a concern out of fear of the fact that somebody might attempt to influ-
ence what I did as a judge by trying to throw business or favors to a
concern of which T was a director, so I resigned from those. I did not
resign as a director from two small concerns. One of them, Main Oak,
which is a passive concern in which I own a small amount of stock and
which owns two pieces of real estate under long-term lease. It has no
active business at all. I retained on this board of directors because,
again, it was very closely held. I had no reason to think that my interest
as a stockholder or as a director was known outside this small group,
and I felt no compulsion at that time to resign.

However, in October 1963, the Judicial Conference of the United
States moved by the fact that some judges elsewhere had remained
on boards of banks and institutions of that sort, adopted a resolution
in which they expressed the sense that no judge should serve as an
officer or director of any concern conducted for profit. This was not
a mandatory thing but in light of the way that the Judicial Confer-
ence had expressed itself, I promptly resigned from the board of those
two concerns. This was in October 1963,

The Caamman. Now, what was your connection with the operation
of Carolina Vend-A-Matic? That was the question.

Judge HaynsworTH, Senator

The CuamrMan, Did you have anything to do with the preparing of
bids or soliciting business for Carolina Vend-A-Matic?

Judge Havnsworrn, Nothing whatever,

The Cramuman, Yes, sir. T%en what was the nature of your

Judge HaywsworrH. The only real service I rendered to them was in
connection with financing, bank loans particularly in the years prior
to 1957, In addition to that, I would attend directors meetings, from
time to time—when I was there and Y could—in which various things
would he discussed. But my principal concern was with finance.

The Cramman. Did you have any stock or any interest in Deering
Milliken ?

Judge HaywswortH. No, sir.

The Cramrman. Carolina Vend-A-Matic did business, a vending
business, in three of its plants, for about 700, less than 700, out of 19,000
employees?

Judge HaynswortH. Yes, sir,

The CaarMan. About what did that business total a year?

Judge Haynsworri. Well, the estimates are on a full year basis—
a gross of about $100,000, gross receipts in these machines,

The CramrMaxn. Out of how much? How much business did Caro-
lina Vend-A-Matic do?

Judge Hayxsworra. In 1963 its total gross was $3,100,000.

The Caamuan. Yes, sir. Then about what percent of its gross busi-
ness did it do with Deering Milliken ¢

Judge HaynsworTH. Roughly 3 percent.
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The Cruamman, Roughly 3 percent? I think a judge has got to be in
a position that he doesn’t care who wins a case, I think that ought to be
the test. Now did Deering Milliken throw you any business at any
time?

Judge HavxswortH. No, sir; they did not. And I think the record
speaks for itself, They did not favor this concern in any way.

The CHARMAN, at interest did you have in the outcome of the
Darlington case?

Judge HaynswortH. Well, the only interest I had was that as a
judge, sir, to see that the result was what T thought the correct one in
faw. As far as any financial interest is concerned, of course I had none,
and the only way that I have been thought to have had any was if
Deering Milliken knew of my financial interest and knowing of it
sought to influence me by some special favor of the Carolina Vend-A-
Matic, In the first place, the record shows they did not know. In the
second place the record shows that they did it no favors,

The Cuamman. In fact, one man who let the contract said he had
never heard of you, is that correct

Judge Haynsworra. That he said, and that doesn’t surprise me, sir.

The CHamMAN. Yes, sir.

Judge HaynswortH. But it was, the reason I moved to sell my stock
as soon as I could, once it became known of my stock interest I thought
I should divest myself of that, and I moved to do that as quickly as
I could.

The CrHalRMAN. Now, your stock in Carolina Vend-A-Matic, that
was organized as just a paper corporation with nothing and you put
up aronnd $3,000 altogether, is that correct ?

Judge HavywsworTa. I did and the remaining four, of course, too.
But we started out with very little money.

The Craamman. Yes. Now, you said you arranged bank financing,
But how much of the obligations which were personally endorsed by
you and the other stockholders amount to at different times? I know
that it varied.

Judge HaynsworTH. Senator, when two of them got concerned about
their exposure to financial loss, as I recall endorsed bank loans had
gotten in excess of something like $50,000. They were increased after
that. They kept on growing, and in 1963, the total bank loans amounted
to several hundreds of thousands, but not all of those were endorsed
by that time.

The Ciamman. You sey bank loans of several hundred thousand?

Judge HaynsworTH. Yes, but by 1963, they were not all endorsed.
We were getting so that it could stand on its own credit and had some
credit on its own.

The CHamman. About how many vending machines, about how
many plants did Carolina Venda-A-Matic have machines in?

Judge Havy~sworTH. In the record is a copy of the proposal they
made to Drayton Mills in December 1963. In that is a Hst of 46, I be-
lieve, industrial plants in which it provided full vending service.

The CratrMan. Forty-six.

Judee Havynsworta. Forty-six.

The Cramman. And you had only three in Deering Milliken of its
27 and one of them was a plant that had about 50 employees, is that——
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Judge HaynswortH. Yes. Of course, it is not in this list of 46 be-
cause that was not a full vending service. So there are only two plants
in the list of 46.

The CHarryanN. Senator McClellan,

Senator McCrerran, Thank you, Mr. Chairman.

I have taken occasion to review some, some 12 to 15, of the important
court decisions in which you participated. Later T may want to ask you
some few questions about one or two of those decisions. But because the
other issue has been brought to the front, been focused on here this
morning, I will interrogate you about it, the conflict of interest ques-
tion that has been raised.

Judge HavynsworTH. Yes.

Senator McCLsLran. But in examining these decisions I cannot say
that T agree with every ruling that you made. And I don’t think I have
been able to detect that they show a trend of a philosophy that is biased
or prejudiced in any direction with respect to civﬁ rights cases or
labor cases. However, others might disagree. But I have read them
with a view of determining whether there was apparently a fixed or
ingruined philosephy that you entertained that might cause you to be
biased or prejudiced in cases of any kind. T do not at the moment find
it. although I might not agree with all of your decisions and later may
wish to ask you some questions about them.

Now, with respect to this conflict of interest, and I will try to be
brief because there are other colleagues here who would like to ask
some questions before we have to recess at 12 o’clock——and T just want
to be very brief in deference to them so they can have an opportunitv—
let me ask you about this Carolina Venda-A-Matic company. Did it
ever have a case In your court ?

Judge HavynswortH, No,sir,

Senator McCrrirax, Never at any time did it have litigation——

Judge HayNswortH. Nonethat I know of, no.

Senator McCLeELLAN (continuing). That came before you?

Judge HaynsworTH. Oh, no. No, sir.

Senator McCrrrraN, And at the time that you went on the court
this was stil} a smal]l company, closely held company between you and
your former law associates, partners and one or two business friends,
am I correct?

Judge HaynsworTH. That is correct, sir.

Senator McCrerLan. At that time, could you anticipate or foresee
any probability of this company having litigation in your court?

udge HayxsworTH. None whatever.

Senator McCuerraxn. And in fact it has never had ?

Judge Hay~nsworts. No, sir.

Senator McCreLran, Now, with respect to this Darlington—is that
the name of it ?

Judge HaynsworrH. Yes, sir.

Senator MoCreLLaw. Darlington Millsv. NLRB——

Judge HaYNSWORTH. Yes.

Senator McCreLLaN (continuing). How many times was that case
before your court in one form or another?

Judge HaynswortH. Three times.

Senator McCrLELLAN. Now, if T am correct—if I am not, you correct.
me, T am sure others will—on the issues that came before you in the
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three times that case was before your court is it correct to say that
in two of those instances your ruling was apparently favorable or was
favorable to the labor side of the 1ssue rather than to the manage-
ment side ¢

Judge HayxsworTH. Well, in the first one, the Board had remanded
the case for rehearings two or three times,

Senator McCrLeLLAN. Yes.

Judge Hayxnsworra. And an injunction was sought to prevent one
more remand. And in that case, we held the Board could remand it
to get specific information which it said it required. To that extent
agreed with the Board and the Union, )

Senator McCreLLan, Well, that was on labor side of the issue.

Judge Haynsworrn., But we did say that there should not be a
broad, that there will have been enough hearings so that there should
not be 2 broad remand beyond a search for the specific information
which the Board said it would like.

Senator McCreLraN. You restricted somewhat——

Judge HaynsworTH. Yes.

Senator McCLELLAN (continuing). The scope of the further
considerations?

Judge HaynsworTH. Yes, sir.

Senator McCLELLAN. But at least there was a reversal of the lower
court?

Judge HavnsworTH. Yes, sir.

Senator McCreLran. All right. Now, the next one, proceed with it.

Judge Hayxsworrm. Well, the next one of 2ourse was the one there
is all this talk about now in which we refused to enforce the Board’s
order which found that an unfair labor practice had heen worked on
the basis of coercion of the emplovees of that mill that was closed
down.

Senator McCreLLax. Now, you reversed it and sent it back for
further proceedings, is that right ?

Judge HaynsworTH, No, we refused enforcement at that time, sir.

Senator McCLELLAN, All right.

Judge HavywsworrH., And this was when an appeal went to the
U.S. Supreme Court. And I may say here much has been said in the
press that my position at the time was wrong. And of course if I did
anything wrong in sitting, the fact the result was right would not
make my sitting right as Martin Mankin thought when he sought to
defend himself on the ground that the results were correct in law. But
I think from the point of view of the implication it might be worth
a note that the Supreme Court held that on the record we had before
us we were correct, we should not have enforced the order.

Senator McCLeLLAN, Should not have what?

Judge HayNswortH. We should not have enforced the order, just
exactly what the court did.

Senator McCLELLAN, Yes.

Judge Haynsworre. But the Supreme Court said there was a theory
on which enforcement might, the same result might be reached, if in
fact the purpose of the closing of that mill was to coerce employees
elsewhere and it had that effect, then an unfair }abor practice would
have been made out. But it said the Board did not inquire into this, and
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they had not, there are no findings in the record which will support a
conclusion that the closing had that purpose and that effect. So there
was a remand to the Board for another factual inquiry to see if there
was a basis upon which the same result could be reached.

But the Supreme Court agreed with us that on the record we had
and on the contentions that were made in my court we were correct in
declining enforcement of the Board’s order.

I simply mention that because it has been widely suggested in the
press becanse the Supreme Court did remand it that that proved that
I was wrong when I concurred in Judge Bryan’s opinion in the first
place. And I suggest the Supreme Court agreed with us.

Senator McCrerLan. All right. Did the matter come before you a
third time on an issue of an injunction ?

Judge HaywsworrH. It did. It went to the Board and the Board
thereupon found on the basis of the opinion written by the Supreme
Court that the closing was influenced by a purpose to coerce employees
in remaining plants and that it had that effect, and so they again
found an unfair labor practice. And the case again came before my
court and I joined with, not the whole court because there were two
dissents but I was with the ones who held that the order itself should
be enforced.

Senator McCreLLaN. And as a result of that was the injunction
dissolved? There was an injunction that had been issued, had there
not ?

Judge HavynswortH, Well, that had gone by earlier when the re-
mand was held, and pursuant to the order we entered there were hear-
ings and that order served its purpose and was, and was completely
out when the

Senator McCLeLLAN. I see. Let me ask you; did the Carolina Vend-
A-Matic Co. have any interest whatsoever in that litigation?

Judge Havynsworra. No, sir,

Senator McCrerran. Did an order, could an order, any order that
was made in any of these cases affect it either directly or indirectly
in anyway whatsoever?

Judge Haynsworra. It did not

Senator McCurerran. Did you profit personally by reason of the
stock you held in Carolina Vend-A-Matic? Did you profit in any
sense, in any degree whatsoever by reason of any decision or court
action that was, came before your court—

Judge Haywsworta. 1 did not.

Senator McCreLLaX (continuing). With respect to Deering Milli-
ken—is that right—and Darlington Mills?

Judge Haywsworta. I did not.

Senator McOrLeLLaN. I notice in the questions in response to Sena-
tor Eastland you said that your company had machines, vending
machines in plants serving 700 employees of the Deering Milliken
Co.; is that right?

Judge HaynsworTH, Yes.

Senator McCreLran, And it has many subsidiaries?

Judge HaynsworrH. Yes, sir.

Senator McCrerLan. Out of a total employment of 19,0008

Judge Haynsworrd, That is correct, sir.
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Senator McCrerran, And if a question about substantialness here
would arise as to whether 700 is a substantial amount of 19,000, if you
put it on the basis of employees being served, assuming that there
1s some conflict of interest—it could not be if there were not—if you
assumed there were it would be in that relationship of 700 to 19,000,
isthat correct?

Judge Haynsworrs. That is correct.

Senator McCrerLax. And on the basis of money involved from that
700, T believe you said there was a gross amount of income of about
$100,0007

Judge HaynswortH. Yes, sir.

Senator McCrerran. What would be the gross profit out of that
$100,000? That is the gross income. Now what would be the profit, net
profit out of that?

Judge Hayxsworta. Senator, I don’t know. The commission would
have been payable to approximately——

Senator McCrLErLax. Sir?

Judge Haynsworra. Commissions would have been payable of ap-
proximately 10 percent, I believe, and the remaining 90 percent, what
the gross would be vary so much with the numbers of machines you
had to put in a particular place.

Senator McCreLrax, I figure you make about a 10-percent profit.

Judge Haynsworru. Oh, no, I don’t think so, not on these, particu-
larly in the last one. They had 16 machines serving 350 people.

Senator McCrerran, Well, let us see. T am trying to find out of this
$100,000 that was gross that came from that source to your company
in which voun had stock, how much of that would be transmitted into
net profit at the end of the year for vour company?

Jlllldge Havywsworti, Senator, I can only guess at that because 1
rea

Se:;ylabor McCreLLan. Well, there is some way of determining it.
What was your overall profit? And then you divide this by the amount
of total income. There is a way of arriving at it.

Judge HavwsworTHa. Overall T expect it was close to approxzimately
10 percent. but I don’t know. I have not tried to compute it.

Senator McCrerrax, Well, T think you ought to compute that and
let the record show at this point what out of that $100,000—the only
thing that could possibly be in controversy here would be that $100,000.
That is all you got out of the machines, your company got out of
the machines that were in the Deering Millikin plants or its sub-
sidiaries, is that correct ¢

Jodge Havwswortir Yessir.

Senator McCrerrax. And what would be your share of the net
profits, what stock, related to the amount of stock that you owned.
Now, what would be your share of the net profits?

Judge HavnswortH. One-seventh of whatever they were.

Senator McCrerLanN., Your share would be one-seventh of the net
after all operating expenses?

Judge Hivy~ewortn, Yes, sir.

Senator McCrerrax, In other words, if they declared a dividend on
the profits, vours would be one-seventh of that?

The Cuairyan. Did you rebate Deering Milliken anything?
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Judge HaynsworTH. They were paid a commission on Magmnolia and
Gayley, and the small installation 1n Jonesville. I doubt if they were,
but. I den’t know, sir.

Senator McCrennan. Now, then, your total gross income T believe
vou said was $3 million, from all of the company’s operations, was $3
million?

Judge Havnswortti, $100,000, The statement is in the record, sir.

Senator McCrerrax. All right. I am just analyzing the situation
here.

Judge Havwsworti. Sure.

Senator McCLELLAN. Let’s see how great a conflict of interest vou
might have had here, if it were substantial or not, if any at all?

Judge HayNsworTH. Yes, sir.

Senator McCreLrax. Now, your company did not have any litiga-
tion

Judge HaynswortH. No, sir.

Senator McCrLELLAN (continuing). So it couldn’t have had any
interest. So if there was conflict at all, it was from an indirect source,
isthatright?

Judge HavnswortH. Yes, sir. I don’t think it was there either
but.

Senator McCreLLax, Well, I understand, but there cannot be any
charge, there isn’t any charge here that you decided a case for your
company ?

Judge HaynsworTi. That is correct.

Senator McCrerLan, All right. Tt is through some indirect appiica-
tion of economic factors that, if any at all, you would have to be
charged with conflict of interest. And now the question is, ¥ am try-
ing to ascertain whether if at the worst, assuming it is true, whether it
is substantial and, if so, how substantial. So we have it down to where

ou would have actually one-seventh of whatever the net profit is out of
100,000 gross—

Judge Haynsworrw. That is correct.

Senator McCrEroax (continuing). Am I correct ¢

Judge HavnsworrH. That is correct.

Senator MoCrLeLran. And I think you or your company or some-
body, your auditors ought to be able to figure this out and we ought
to have that for the record. Now, that is the most—from what we
have heard here so far and from what I understand is involved here—
tﬂat is the most that you could have at all profited from this whole
thing.

W%]l, you can calculate it later and submit it for the record.

Is there any other instances—do you know of any other charges or
accusation since your appointment which have come up whereby you
ars char%_rlbd with any conflict of interest in your services as a judge?

Judge HaynsworrH. No, sir.

Senator McCreraw, You know of no other?

Judge HaynsworTtH. No, sir.

Senator McCreLran, This is all I have heard of.

Well, I will yield. I have another thought, but I will yield for the
present so the others may have an opportunity. But T want to interro-
gate you further, and I would like Fcﬁ;' you to make this caleulation
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and put it in the record here of what the worst is if there is any truth
or relationship or validity in this charge at all.

Judge Havy~swoRrTH. Y es, sir. ‘

The Cramrman. Now, gentlemen, we are going to recess at 12 o’clock
and come back at 2 :30.

Senator Ervin. Judge, so far as I can recall ¥ have never had any
personzl acquaintance with you. However, I happen to have prac-
ticed law in the fourth circuit and it was necessary for me to keep
abreast of the decisions of the Fourth Circuit Court of Appeals. After
I ceased to practice law and came to the Senate my legal curlosity
prompted me to continue that practice. And so over the years I have
been familiar with the decisions of the U.S. Court of Appeals for the
Fourthi Circuit and have read your opinions in the cases it has
decided. T am compelled to say that as a lawyer, I have reached the
honest and abiding convietion from reading your opinions that you
have discharged your duties as a member of the U.S. Court of Appeals
for the Fourth Circuit with what IXdmund Burke called “the cold
nenirality of the impartial judge.” T know of no higher tribute that
can be pald to any occupant of a judicial ofiice.

Fuadge Haywswortir. Thank you very much, sir.

enator Ervin. I would like to make one thing plain. That is, the
way in which factual decisions are made in the courts and the way
in which factual decisions are made by the National Labor Relations
Board are based upon different legal principles; are they not?

Judge Havwsworri, Yes. The fact as found by the Board the court
must aceept if there is support in the record for them.

Senator Ervin, In others words, courts in making factual decisions
are required by law to base those decisions on what we lawyers ordi-
narily call the greater weight of the evidence?

Judge HayNsworrH. Yes, sir.

Senator Ervin. However, the National Labor Relations Board is
the sole judge of the evidence and any decision which it makes on a
question of fact cannot be reviewed by the courts except upon the alle-
gation that it is not supported by substantial evidence ?

Judge Havwswortn. That is correct, sir.

Senator Ervin. Often I, as a lawyer, have wondered what is sub-
stantial evidence—whether it is 5 or 10 percent or what of the evi-
dence, But whatever it may be, if it be, say, 5 percent and the Na-
tional Labor Relations Board basis a finding of fact on that 5 per-
cent of the evidence and the finding of fact is inconsistent with 95 per-
cent of the evidence, the courts are bound by it; are they not?

Judge Havwsworta. They are.

Senator Ervin. So when the court approves the finding of the NLRB,
it doesn’t necessarily do =0 on the basis that it is the proper finding
on the evidence but because the court is hound by the statute giving
the National Labor Relations Board the power to find the facts?

Judge HavwsworrH., Well, we would accept the findings of the
Board whether we think we would have found the facts the same way
or not.

Senator ErvIN. Yes. In other words, courts in many cases do actually
support and uphold and implement the findings of the National Labor
Relations Board notwithstanding the fact that the court itself believes
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those facts as found by the National Labor Relations Board were
erronecusly found ?

Judge HavnsworTa. Oh, yes.

Senator ErviN. Now, first, the mill which gives its name to the Dar-
lington case was a mill which had been erected in Darlington, S.C., by
the residents of that town back in 1888, as I recall. That was during
the first year of the first administration of Grover Cleveland as
President.

Is it not true that there was a very serious question of fact and law
in the Darlington case concerning whether Darlington was a separate
and legal entity from the Deering Milliken chain or whether they
were in fact and in law the same single employer?

Judge Hav~sworTH, Yes; this was one of the points as to whether
or not the order could reach Milliken itself.

Senator Ervin. In other words, there were two fundamental ques-
tions in that case. The first was whether Darlington, viewed as a sepa-
rate legal entity wholly apart from the Deering Milliken Co., had a
right to go completely and permanentlgr out of business notwithstand-
ing the advent of the union on the scene ?

udge HaynswortH. Yes.

Senator Ervin. And the other point was whether or not Darlington
constituted an integral part of the Deering Milliken chain and whether
or not the fact that Dar]in%ton went out of business would be con-
sidered a partial closing as distinguished from a complete closing of
one of the integral parts of that chain?

Judge HavynswortH. This was true, though in the context in which
it came up to the court the first time the claim was that the closing was
coercive of the employees in that one plant. And the Supreme Court
agreed. Whether it was a part of the larger chain or not, if that were
the reason, there was no unfair labor practice. But if the purpose was
and the effect was to coerce the employees in other plants, then an
unfair labor pracitce would have been committed.

Senator Ervin. I know that to be true because I argued the Darling-
fon case before the Supreme Court of the United States on one point
and one point only. That is, I took the position that Darlington as o
separate legal entity had an absolute right to go out of business perma-
nently and completely regardless of whether its action in so doing was
motivated by union animosity or any other factor, The Supreme Court
held that to be sound law and to that extent affirmed the holding of the
court of appeals in the 1963 case.

Judge HavynsworTH. Indeed, yes, and it said on the record we had
thers was no warrant to conclude anything else.

Senator Ervin. This whole matter of the Derlington case arose in
1956 as a result of various economic factors and as a result of a union
election in which the employees of that plant voted for the union 258
to 252, which was a six-vote margin.

Now, then, the matter pended before the National Labor Relations
Board from 1956, and it first came before the court of appeals not as
a matter under the National Labor Relations Board, but on an injunc-
tion proceeding——

Judge HaYNswoORTH. Yes, sir.

Senator ErvIN (continuing). In 1961, which was 5 years later. At
that time you wrote a unanimous opinion for the court of appeals, and
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the question involved there was whether or not the National Labor
Relations Board had performed its legal duty to make a decision in
the case within a reasonable period of time.

Judge HaynsworTH. Yes, sir.

Senator Ervin. Now, Darlington and Deering Milliken had gone
into the U.8. Circuit Court for the Middle District of North Carolina
and had sued Reed Johnston, the regional director of the National
Labor Relations Board from North Carolina, to enjoin him from carry-
ing out an order of the National Labor Relations Board remanding the
case to the trial examiner, Lloyd Bucannon, for the taking of further
evidence. And they alleged in that case that the National Labor Rela-
tions Board, by permitting this matter to drag from 1956 to 1961, or
thereabouts, hadlj failed to perform its statutory duty to decide the
matter with reasonable dispatch.

Now, in that case the union wanted this proceeding held, and you
wrote the opinion in which you indicated a very strong case for the fact
that they had not moved with reasonable dispatch. However you held,
or rather the oircuit court held in your opinion, that the union was
entitled to have the matter reheard to a limited extent by the trial
examiner. Actually, the decision limited the hearing as to certain
matters which had arisen in connection with the merger of Deering
Milliken with Cotwool Manufacturing Co.

Judge Havnswortn, Yes. The district court had granted a broad
injunction which would have foreclosed all hearings. We disagreed
with that and said that the Board and the union were entitled to
further hearings to produce the specific information it said it was lack-
ing and that they needed.

Senator Ervin. So the decision you wrote on that occasion for the
unanimous court of appeals was at least a partial victory for the unions
and a partial defeat for the textile plants?

Judge HavynsworT. Well, yes. The unions got the right to present
the additional information that they said they required or wanted.

Senator Ervin. Now, this hearing was had and later the National
Labor Relations Board made a decision. The Board concluded two
things in summary. The first was that the Darlington mill and the
Deering Milliken chain were a single employer within the meaning
of the National Labor Relations Act. Additionally, they said even
if Darlington were a separate entity, that Darlington committed an
unfair labor practice under the Labor Management Act by going out
of business comﬁletely and permanently because it was motivated to
some degree by the advent of the union.

So the question then came up before the court of appeals and there
was a divided decision, 3 to 2 written by Judge Bryan and being
concurred in by Judge Boreman and by you, and a minority opinion
being written by Judge Bell and being concurred in by Judge Sobeloff.

Judge HaynsworrH. Yes, sir.

Senator ErviN. And the court of appeals held in that case that, in
effect, it was not necessary to pass upon the question whether Darling-
ton and Deering Milliken were a single employer because Deering
Milliken had a right to close that one mill completely and permanently,
although it continued the operation of other mills?

Judge HavynsworTH. Yes, sir. I think that is correct.

The Crairman. Let us have order.
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Senator Enrvin. In other words, to get it right down, Judge Bryan
said:

To go out of business in toto or to discontinue it in part permanently at any
time, we think was Darlington’s abzolute prerogative. The fundamental purpose
of the National Labor Relations Act is to preserve and to protect the rights of
both industry and labor so long as they are in the relationship of employer and
employee, But the statutes’ scope does not exceed that providence. It does not
compel a person to become or remain an employee, 1t does not compel one to be-
cowe or Temain an emplover. It may withdraw from that status with immunity,
=0 long as the obligations of any employment contract have been met.

Now, that case went to the Supreme Court and the Supreme Court
didn’t reverse anything. They remanded the case. However, they sus-
tained a point I argueﬁ totally, that viewing Darlington as a separate
corporation, or separate legal entity, it had a right to go out of business
entirely and completely for any reason including antiunion motives.
They said, however, that the law would be otherwise if Darlington was
a part of the Milliken chain, and the Milliken chain closed down Dar-
lington for the purpose of chilling unionism in the other plants of the
Milliken chain,

Judge Haynsworta. And it had that effect.

Senator Ervin, Yes, they said it had to have that purpose and they
had to reasonably see that would be the effect of it. So they remanded
the case to the {].S. Court of Appeals for the Fourth &rcuit with
directions that the National Labor Relations Board should pass upon
the question of purpose and effect and suggested that after that was
done the U.S. Court of Appeals for the Fourth Cireunit would be able
to pass upon the entire case and determine whether or not there was any
substantial evidence to sustain the finding of the National Labor Rela-
tions Board with respect to the employer relationship of Darlington
and Deering Milliken,

Judge HayNsworrH. Yes, sir.

Senator Ervin, Then the National Labor Relations Board conducted
further hearings and they found that the purpose and effect required
by the Supreme Court decision did exist and tEey rendered their deci-
sion. And the question came before the U.S. court of appeals as to
whether it would be enforced. And the court of appeals sat en bane—
that was in 1967, I believe.

Judge Havywsworra. I think that is correct, sir.

Senator Ervin. Before I get to that, though, the decisions of the
National Labor Relations Board were in substance different from those
of the trial examiner on the facts and the original decisions of the
National Labor Relations Board was dissented from by members of
the Board, Leedum and Rodgers, were they not ?

Judge Haywsworte. The Board itself was split on this almost from
the very outset; yes, sir.

Senator Ervin. Now, when the case came before the court of appeals
in 1967, it was decided May 31, 198, and the opinion was written by
Judge Butsner and his opinion was concurred in by Judage Sobeloff,
Winter, and Craven. J u%ge Bryan and Boreman dissented.

Judge HavnsworTr. Yes, sir.

Senator Ervin. And you wrote an opinion which coneurred in part
and dissented in part, as I construe it.

Judge HaynswortH. No: I simply concurred——
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Senator Ervin. Well, you concurred but you did not fully approve
of the majority opinion in one limited respect, Now, the question there
which the court decided in favor of the unions was whether there was
substantial evidence to support the finding of the National Labor Rela-
tions Board that Darlington was an integral part of the Milliken Deer-
ing chain and that the Deering Miiliken chain had closed Darlington
with the purpose and the effect that the Supreme Court had said was
necessary to sustain an unfair labor practice.

Judge HaynswortH. The Board so found, and I fully concurred
in that. And if this contention had been hefore the court in 1963,
there would have been no doubt about the result in my court then.
‘We would have enforced the order.

Senator Ervin. Yes. Well, to go back to the 1963 opinion, was the
not overwhelming weight of the decisions of the U.S. courts of appeal
thronghout the Nation in conformity with the opinion that Judge
Bryan wrote at that time

Judge Hayxsworrn, I think it was, and I think the Supreme Court
said it approved, too,

Senator Ervin. Yes. And the National Labor Relations Board con-
ceded that there was not a single precedent to support its finding view-
ing Darlington as a separate plant with no right to go out of business
completely and purposely for union bias,

Now, as a matter of fact, your concurring opinion in the 1967 cace
was on the side of the union, was it not?

Judge Hayxsworra, Oh, yes; I completely accepted the findings of
the Board and on that Lasis ordered that

Senator Ervin. Now, you expressed some misgivings about the result
of the opinion on the minority Darlington stockholders ¢

Judge HaynsworrH. Yes,sir,

Senator Ervin, And Ishared that misgiving.

Judge Hay~nsworTH. Yes, sir, because I thought that if the purpose
was to gain some advantage for the single unit employer someplace
else, the economic burden should follow them and not fall on the in-
dependent stockholders who had nothing to with that at all.

Senator rvin, In other words, the control of these companies was
in the hands of what we call Deering Milliken and the decision in which
you concurred was to the effect that they closed Darlington for the
purpose of chilling unionism within the purview of the U.S. Supreme
Court decision in their other plants?

Judge Haynaworrr. And the burden shou'd fall to them and not on
Darlington : yes, sir.

Senator Ervin. Now, at that tiine, Darlington had 200 stockholders
who had no interest whatever in any of the mills of the Deering Milli-
ken chain. And the National Labor Relations Board itself conceded
that there was a substantial interest to liquidate the mill and go out
of business.

. The mill had been in bankruptcy at one time and been reorganized
in 1937. It had run for years at a very low rate of return and it was
losing $40,000, according to Judge Bryan’s opinion, in the year in
which it was liquidated and it stood to lose $240.000 in the next vear
as near as could be projected. They undertook the reorganization of
their business by installing new machinery, and were in the process of
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carrying it out when the union appeared upon the scene and said if
they were to choose the union that the mill could not carry out the
various steps which an impartial engineering efficiency firm said were
necesary to enable it to remain a viable economic entity. And so these
200 stockholders joined Billiken in voting to liguidate the mill. T think
a very plausible case could be made for the proposition that since they
had no intevest in chilling unionism at any of the other mills that they
ought not to have horne a part of the consequences of the unfair labor
parctice of those who were controlling the mill. And you expressed
goine misgivings on that point also.

Judge HoyNswonrn. Yes, sir. I wrote to state them. I thought the
burden of the award should fall on the larger group and not on these
independent stockholders who had no part in the purpose which the
Supreme Court said was necessary to support the finding of an unfair
labor practice.

Senator Ervin, As a matfer of fact, your concurring opinion that
the entire burden resulting from the unfair labor practices found by
the National Labor Relaticns Board should fall on Deering Milliken
and no part of it should fall upon the independent minority stock-
holders of Darlington indicates that you have a fine sense of justice
and waseminently correct.

Judge Hav~sworrir. Thank you, sir.

Senator ErviN. To my mind the results of the majority opinion is
that they were going to confiscate the remaining interests of the inde-
pendent 200 stockholders in the Darlington plant who had nothing to
do with the Deering Milliken chain to help pay for the conseanences
of the established unfair labor practice.

Judze HaywsworTH. Yes, str.

Senator Ervin, Mr. Chairman, I would like to put in the record at
this point the entire opinion of the court of appeals in the Darlington
case.

The Caarraran, It will be admitted.

{ The opinion appears in the appendix.)

The Crarmaw, We will recess now until 2:30.

(Whereupon, at 12:15 the commitee recessed, to reconvene at 2:30.)

AFTERNOON SESSION

The Cuairstan. The committee will come to order.

TESTIMONY OF HON. CLEMENT F. HAYNSWORTH, JR., NOMINEE
TO BE ASSOCIATE JUSTICE OF THE SUPREME COURT OF THE
UNITED STATES—Resumed

Senator Ervin. Judge, there have been some writeups in the press
indicating that the law involved in the Darfington case was only law
relating to the textile industry. I will ask you if the law involved in
the Darlington case did not have a direct relevance to every business
conducted by an individual or by a private corporation or by a
partnership which employed the services of other people and which
affected to any degree interstate commerce,

Judge Havnswortir. Oh, ves, sir. There is no special rule for textile
concerns.
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Senator Ervix. In other words, the law involved in this case was law
which is applicable to every business having the necessary relation-
ship to interstate commerce in the entire United States?

Judge Hay~sworrH. Oh, yes, sir. )

Senutor ILrvin. And I assert without fear of successful contradiction
from any source that the opinion which Judge Bryan wrote in the
1963 ease was in full accord with the overwhelming weight of authority
in all of the eircuit courts in the United States which had occasion to
passupon that question at that time. )

For example, the case of Jays Foods v. National Labor Eelations
Board (292 Fed 2d at page 317), decided July 25, 1961, said this on
page 320:

“Any employer”—

and this case involved a guestion where an employer had gone partly
out of business as a result of the advent of a union—

Any smployer has a right to consider objectivaly and independently the
ceonemiv itnpact of ynionization of his shop and to manage his business accord-
ingiy. Fundamentally, if he makes a change in operation because of reasonably
anticipated increascd costs, regardless of whether they are caused by or con-
tributed to by the advent of a union or by some other factor, his action does
not constitute diserimination within the provisions of Sections 8{a) (1), (2),
(34 and (6)—{(1), (3) and (5) of the act.

I intend to put in the record later a number of similar decisions of
cirenit courts.

Now, when the case first came before the Circuit Court of Appeals
for the Fowrth Cireuit, it came upon a ruling of the National Labor
Relations Board substantially to this effect, that no matter how prime
the economic circumstances confronting a businessman or a private
corporation engaged in a business affecting interstate commerce may
have been, the Nattonal Management Act denies to that businessman
the right to go out of business permanently and compietely if his deci-
slon to do so is motivated in any degree by the prospect of increased
costs arising out of the advent of a union.

Was that not substantially the question that confronted the circuit
conrt in the 1963 decision ?

Judge Havnsworrir. I think so, sir. I think a majority of the
Board may have gone a little beyond if a motive for penalizing them
for entering a union entered 1t

Senater Ervin. And T don’t ask you to comment on this but I make
this assertion on my own behalf, that if that decision of the National
Lzbor Relations Board had stood, every man that went into business in
the United States, that is, a business affecting interstate commerce,
would have had to stay in business until the last drop of economic blood
was squeezed from him, if the advent of a union contributed to the eco-
nomic inpossibility of his remaining in business.

I don't ask for any comment on that, but that is what I assert from
that decision. I assert that you were all confronted with one of the
most. fundamental questions of freedom ever presented to any court in
the United States. The Supreme Court of the United States, in part
certainly, agreed with the decision that the majority of the Court made,
becanse it held that when an employer loses his entire business, even
if the liquidation is motivated Ey vindictiveness toward the union,
such action isnot an unfair labor practice.
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In other words, they said, the closing of an entire business, even
though discriminatory, ends the employer-employee relationship. The
force of such a closing 1s entirely spent as to that business when termi-
nation of the enterprise takes place.

I maintain that that was a correct interpretation of the National
Tabor Relations Act because it shows entirely that it was only intended
to regulate the relationship between an employer and his employees as
long as he was engaged in a business affecting Interstate commerce.

If the Congress had undertaken to enact into law what the National
Labor Relations Board declared in its first decision, that a man could
not go out of business completely and permanently, no matter what
his economic conditions were, if he was induced to do so partly by
reason of the advent of a union, it would have violated the Constitu-
tion clearly, This is true because Congress can only regulate a man’s
action in respect to interstate commerce, while his action affects inter-
state commerce.

It would not only have done that, but it would have violated due
process of the fifth amendment, because it would have constituted the
taking of one man’s property for the benefit of others.

And so I think the decision was correct, and that was what yon were
confronted with the first time, in substance.

So taking these cases it is charged by insinuation that you had some
kind of a bias toward Deering Milliken’s interests. I am going to have
to say in plain North Carolina language, leaving aside all legal lan-
guage, that if you did, you sure took a poor way to show it, because
when the first case came before the Court of Appeals you wiote the
opinion and you reversed, or modified, the decision of the U.S. District
Court for the Middle District of North Carolina in a way which was
highly favorable to the ultimate success of the unions, becanse your
ruling allowed them to present evidence before the National Labor Re-
lations Board. This was of rather crucial importance with respect to
the point upon which the case was finally decided in favor of the union,
that is, a question of the control of Deering Milliken over these over
textile plants.

The second time the case came up you had agreed with the opinion
of a man who in my book is one of the fairest and most able jurists of
my generation. I refer to Judge Albert Bryan. You agreed to an opin-
ton which was in harmony with the overwhelming weight of authority
of all the Circuit Courts of Appeal in the United States which had
passed on this subject.

And when you came to the final case after the Supreme Court had
sent it back and after the facts had changed, the picture of the issues
had changed, you agreed to a judgment that was substantially evi-
denced to support the findings of the National Labor Relations Board
with respect to the single emplovee relationship and with respect to
the purpose and intent which actuated the closing of the Darlington
Mill. And you went far beyond any other judge in the case ip saying
that the entire burden of responcibility for the unfair labor practice
established by the decision of the National Labor Relations Beard
should be placed upon Deering Milliken and none of it upon the minor-
ity stockholders of the Darlington Corp.

S0 I repeat, in North Carolina parlance, if you had any bias in favor
of Deering Milliken, you sure did take a poor way to show it.
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I will have some other things later, but I don’t want to postpone any
of my other brethren from asking questions. .

I renew my statement that although I have never had the privilege
of knowing you personally, I have read your opinions over the years
and they have left me with an abiding conviction that as a member
of the Court of Appeals of the Fourth Circuit you have discharged
your duties as a judge with the cold neutrality of the impartial judge.

Thank you.

Judge HaynsworTtH. Thank you very much, sir.

Senator ErvIN, I want to put all these court opinions in the record
at this point.

The CuairmMan. They will be admitted.

Senator Ervin. Including the decision of the Supreme Court of the
United States.

{ The opinions referred to appear in the appendix.)

The Cuammmaan. Senator Hart.

Senator Hart. Mr. Chairman, I yield to Senator Bayh, who I un-
derstand would like to make an inquiry.

Senator Bayw. I only make the inquiry because Senator Ervin sug-
gested that out of courtesy to some of the rest of us he would not pro-
ceed with the rest of his questions, and I take the liberty of asking our
chairman to ask our distinguished witness to be with us in the morning
again so that we can pursue this.

The Crairman, That has been done. He will be available tomorrow.

Senator Bayn. T am sure that our jurist doesn’t need any advance
notice, but I think it is only fair to suggest there are three basic areas
that I would like to pursue tomorrow, and I think they have been
hashed and rehashed. You covered some of them, today, I would like
to put them in proper perspective, one area being the law firm re-
lationships. You touched on that briefly.

Two. The Vend-A-Matic relationship, which was also touched on.

And third, T hope we can get into the matter of just what responsi-
bility you as a member of the U.S. Supreme Court, or indeed as a2 mem-
ber of the Appellate Court, have to remove yourself from any gues-
tion of doubt.

It is a burden that is not an easy one to carry, but I think it is one
that is in many people’s minds right now,

With that, Senator Hart, I appreciate your courtesy.

Senator Harr. I understand, Mr. Chairman, that Senator Tydings,
who urged that we continue this afternoon, did so because of a heavy
schedule tomorrow,

Senator Typings, That is right.

Senator Dopp. If we are going to sit tomorrow, I ask leave to yield
now to Senator Tydings,

Senator Typines. I thank my colleague.

Mr. Chairman, before addressing questions to Judge Haynsworth,
let me make a brief statement.

During my 5 years as a U.S. Senator I have been privileged often
to participate in the Senate’s constitutional function of advising and
consenting to Presidential appointments to the Federal Bench. The
men whose names have been placed before the Senate have held a
wide range of philosophical, social, and political views. Their views
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have seldom been amenable to meaningful classification, For this
reason, I do not believe that the Senate should ordinarily take upen
itself the chore of attempting to define a judicial nominee’s positions
on substantive issues that may appear before the Supreme Court,
nor do I believe that the Senate should seek to shape the Federal
conrts in its own political image,

In considering those named by the President for the vacancies on
the Federal distrvict and cireunit courts over the past 5 years, and in
considering previous nominees to the Supreme Court, T have consist-
ently adhered to that position that, barring some unusual situation, a
man selected by the President for the Federal bench should be con-
firmed by the Senate if he has demonstrated a proper judicial tempera-
ment, an intellectuwal capacity equal to the task set for him, and a char-
acter beyond reproach.

In addition, I believe a nomines o the Supreme Court should sub-
scribe to a judicial philosophy which in eeneral would contribute to
the High Court’s critical role in our svstem of governmeni. At the
same time, however, I have long believed that an individual Senator’s
agreement or disagreement with the views that he believes the nomi-
nee holds on particular issues or his findings in particular cases should
not be a controlling consideration on the issue of the nominee’s con-
firmation.

Consequently, T will not make a final determination on the corfivma-
tion of the nominee before us based on the criticism that has been
leveled at him for certain decisions he participated in as a judge of the
Fourth Circuit Court of Appeals. T have reviewed his position in this
and other cases and, not unexpectedly, have found that T disagree with
many of his votes while agreeing with some others. I disagree with
his dissent in Simkins v. Mases Cone Memorial TTospital. I believe
with the majority of the court that there was sufficient State action
involved in the hospital grants to dictate the application of the tenets
of the 14th amendment.

On the other hand, I applaud his opinion, and it was a brilliant opin-
ion, in United States v. Chandler in which his court adopted the hu-
mane and modern definition of insanity proposed by the American Law
Institute.

T disagree with his decisions, at least partially, in the Darlington
Manufacturing Company case but applaud his position in Zangford v.
Gelston which enjoined unfounded nighttime police raids in ghetto
areas in my own city of Baltimore. .

In sum, if I had been sitting with Judge Haynsworth on the Fourth
Circuit Court of Appeals, T would have dissented from his pesition in
some cases and joined with him in others. No doubt many of my sena-
torial colleagues on this commnittee would view the same cases differ-
ently, but such views would not in my opinion disqualify them from
service on the Federal bench.

I have had the privilege of knowing Judge Haynsworth well. As
U.S. attorney for the district of Maryland, a State encompassed in the
fourth eircutt, I frequently had occasion to argue before his court. On
some of those panels X believe he sat, although 1 am not certain. As a
Senator from Maryland, I have consulted with him about matters of
R;rticula,r significance to the U.S. district court for the district of

aryland and on other subjects involving court reform.
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As Chairman of the Subcommittee on Improvements in Judicial
Machinery, I have worked closely with Judge Haynsworth, a memnber
of the Judicial Conference, on matters of significance to judicial reform
to the entire Federal judicial system,

I think I can say as a lawyer in the fourth circuit I found Judge
Haynsworth, as a judge, to be thoughtful, fair and openminded,
and as an administrator and becazuse of my subcommittee chairman-
ship I have become aware of the work of the chief judges of the sev-
eral circuits, I have found him to be innovated and, indeed, dynamic.
Under his leadership the fourth circuit has made significant strides in
eleminating its backlog and expediting the flow of its judicial business.

Now, following the nomination of Judge Haynsworth to the Su-
preme Court, o number of questions have arisen regarding the judicial
propriety of the judge's business connections with Carolina Vend-
A-Matic, Inc. The allegations and innuendoes of judicial imprudence
are threefold. First, there is the allegation that the judge should not
have retained his interest in the corporation after he ascended the
beneh. Second, that Jndge Haynsworth should have disqualified him-
self from hearing the Darlington Manufacturing case because of Caro-
lina Vend-A-Matic’s business ties with Deering Milliken, Inc., a
parent company of Darlington or at least a controlling factor in
Darlington’s business affairs.

Finale, some maintain that Judge Haynsworth should have recused
himself {rom hearing the case because of Carolina Vend-A-Matic’s
connection with a law firm retained by one of the litigants in the
Darlington case, In fairness to Judge Haynsworth, the Senate and
the Conrt, the hearing record should reflect in full detail the facts
underlying these matters.

And, Judge Haynsworth, because of my desire to have all the facts
regarding this matter brought to light, I will ask you a number of
questions, some of which you have covered in part in your statements
and answers to questions propounded by members of the committee.

Let me ask you first, Judge Haynsworth, while you were on the
Federal bench did you ever receive any compensation as an officer of
Carolina Vend-A-Matic, did you ever receive any compensation as
an officer or trustee of any suKsidiary of Carolina Vend-A-Matic or
K; :L_ngg retirement fund set up or controlled by Carolina Vend-A-

latic?

Judge Havywxsworrm, No, sir; I did not. I was—I was a trustee
of a retirement fund that was set up a few yvears before it was sold,
but I was, there was no compensation for what I did as such. T did
receive director’s fees. That was the only compensation I received.

Senator Typines. The extent of your financial interest was your
shareholdings or the stock

Judge Haynswortrt. Yes, sir,

Senator TypiNes {continuing). Which you have already enumerated
to this committee?

Now, in your response to the letter which Senator Hart and I sub-
mitted to the chairman you stated that you met informally with the
directors at a luncheon each week.

I wonder whether you would be kind enough to outline to the com-
mittee what duties you performed for Carolina Vend-A-Matic both at
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these luncheon meetings or at any other time while you were on the
Federal bench?

Judge Haynsworrm. First, let me say in the earlier history before
I went on the bench my attendance at these directors’ weekly lunch-
eons, meetings were very infrequent. After I came on the Court, I think
perhaps they were more frequent, because when I was in Greenville
and not in Richmond, these were friends of mine, and it was a pleasant
experience for me to meet with them at lunch.

The meetings there were very informal, We were friends, We talked
about many tﬁings besides Vend-A-Matic business. If there was any-
thing to talk about, of course we did.

My particular interest, as I attempted to indicate, sir, was in its
financing and its bank loans, And the only service that I rendered
aside from general consultation at some of t{'lese weekly meetings was
arranging i%r and keeping a watchful eye upon its finances.

Sengtor Typines. In relation to its financing, I think you stated in
response to a question of either Senator MeClellan or Senator Eastland
that in addition to your initial investment in Carolina Vend-A-Matic
you personally were liable on some notes for money borrowed to get
the business started.

Judge Havy~vswortH. Yes,sir.

Senator Typines., You indicated, I think, that the liability was
around $100,000. I wonder if you could give us just for the record,
either now or later, the exact amount of your liability.

Judge HaynesworTH. Senator, I don’t know. I could perhaps from
the bank find out the extent to which they were endorsed. I know when
the two stockholders dropped out they got concerned when the amount
of those loans passed $50,000. The rest of us were not concerned and
weo wanted to go, and did go, on.

From the financial statements that I have filed—1I don’t have them
in front of me now—these notes got up to approximately $300,000
i 1963, but by that time I also know that we were getting some credit
without endorsement. But now—but T can’t offhand break down the
$300,000.

Senator Typines. So your initial investment was more than the
$2,300. There was also liability on some substantial notes,

Judge Harnsworrr, If it had lgone bad, my losses would have
been a great deal more than the cash I put up, yes.

Senator Typives, Now, did you at any time ever directly or in-
directly contact any officer, director or employee of Deering Milliken
to obtain vending machine contracts for Carolina Vend-A-Matic?

Judge Hay~nsworTH. I did not, never.

Senator Typinas. Did you ever make any telephone calls——

Judge HayNswoRTH. Never.

Senator Typives (continuing). To any officer of Deering Milliken
to obtain business for Carolina Vend-A-Matic

Judge HaywsworTtH. Never.

Senator Typixnes. Did anybody in your family ever make any tele-
phone calls to any such officer or director ¢

Judge HaynsworTH. Never.

Senator T¥pines. As a part of your work, or as a part of your asso-
ciation with Carolina Vend-A-Matic did you formally or informally
seek to obtain business for Carolina Vend-A-Matic?



61

Judge Hay~swortH. Never. I did not. This was not a matter of
my interest, and I felt that it, what it had to offer should be sought
on the basis of its own merit and that that’s the way it should ac-
quire whatever business it got.

Senator Troines. Did you receive director’s fees for the luncheons,
the directors’ meetings, you attended of Carolina Vend-A-Matic?

Judge HaynsworrH. I did from the time it began to pay such fees,
which was not at the outset. And this will show in my income tax
returns, when I began to receive such fees, But at a time around 1954
or 1955 it did begin to pay directors’ fees and from that time on I
received them.

Senator Tyninas. Do you recall the highest director’s fees, or what
your director’s fees were at the highest time?

Judge Haynsworte. No, sir. They were not, they were not large.
And again, I don’t have my returns in front of me, but I think they
were, 1 would say they were modest.

Senator

Senator Typinas. Well, you can supply that report for the record.

Judge HAYNSWORTH. Ally right, sir.

Senator Typrnes. I won't——

Judge HaynsworTH. I think I can find it.

Senator, in 1963 the fees were more than earlier years. This was the
last---well, no, I resigned—that year I reported $2,600 in director’s fees.

Senator Tymi~as. Right. Were you involved

Judge Haywsworti, I can tell you what it was in 1062, if you
would wish, because

senator Typivgs. That was the highest, wasn't it, the $2,600?

Judge Haynswormir, Let me check and be sure.

Senator Tyvines, All right.

Judge HavynsworrH. I am sorry to fumble for this, but these are
hard for me to make out.

Senator Typings. Judge Haynsworth, when was the last time you
attended a directors’ meeting?

Judge Hay~nswortH. Senator, I don’t know. It was some time in the
fall of 1963. I submitted the letter on October 15th, and it was some
time prior to that.

Senator Troings. You attended no directors’ meetings after 196317

Judge Haxnsworrir, Oh, no, sir.

Senator Typives. As I understand from your statement which you
submitted and a letter, you resigned as a director as a result of the di-
rective or the rule which was adopted by the Judicial Conference of
the United States?

Judge HayNsworrH. I did, sir.

Senator Typings. Were you involved in obtaining financing or lines
of bank credit for Carolina Vend-A-Matic after you became & judge on
the fourth circuit.?

Judge HayNsworTH. Senator, if T was at all, it was to a very small
extent. It was about that time we secured the services of Mr. Wade
bDennis, and after he came in he handled all such relations with the

ank.

Senator Typines. At the time you participated in hearing and decid-
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ing the Darlington Manufacturing Co. case, were you aware of Caro-
lina Vand-A-Matic’s business connections with Deering Milliken, Inc. ¢
And if you were, will you tell the committee what the extent of your
k.now-ledv was of these business ties?

Judge HayxnsworTH. Senator, it’s not easy to recall now what pre-
cisely one knew or did not know in the sammer and early fall of 1963
when just after that I went into it in great detail.

I again say I knew precious little about the locations of the vending
machines, I wasn’t particularly concerned with where they were. And
I cannot say that T had not heard that we had machines in any one
of these three plants. I do not know that I heard they were in any.
And if T heard they were in any, I don’t know that I would have
known that they were related to Deering Milliken.

But I certainly, if I had been asked, I knew that we had machines
in a miscellany of plants and if I had been asked I certainly would
have responded, we might have some at least in some plants related to
that concern. But I had no consciousness of what I later found out all
the facts to be.

Senator Tyoings. In your letter to Senator Eastland in response to
Senator Hart’s and my queries, you indicate that in the fall of 1963
Carolina Vend-A-Matic had machines dispensing coffee, cold drinks,
and candy in approximately 46 locations. Is that correct?

Judge HavnsworrH. There were plants where they had what we
referred to as full line vending, where they have hot and cold foods.
Off course, they had coffee machines and things of that sort in a variety
o

Senator Typines. In more than that ?

Judge HaynNsworTH (continuing}. Place. Oh, yes.

Senator Typines. In more than 46 2

Judge HaxNsworTH. Oh, yes, sir. They were the 46 plants where
they had what they called full-vending service where substantially
complete meals might be had.

Senator Typines. Notes from the board of directors’ meetings of
Carolina Vend-A-Matic indicate that in 1964, after you had given up
your directorship and vice presidency in the company, that company
leased certain property from you and other directors. What is the na-
ture of that property and what income did you receive from this?

Mr. HaynsworrH. I did not understand what you—-

Senator Typinas, Let me ask you this, Aceording to the notes from
the board of directors’ meetings of Carolina Vend-A-Matic, I gather
that after you had given up your directorship and position in the
company, the company leased some real estate, some property from
you and other directors. Is that a fact?

Judge HavnsworTH. Well, I don’t know-—when ARA wanted to
acquire the stock, they did not wish to acquire a warehouse building
tliat we had and some land that it was on. And because it did not wish
it a distribution was made in kind of that land and warehouse build-
ing and we then became its owners.

enator Typings. Let me just read to you the note here from the
minutes and then maybe it will refresh your recollection :

At the weekly Board of Directors’ meeting on April 6, 1964 resolution was

passed that certain property he leased from C. F. Haynsworth, Jr. and some of
the pregsent Directors and Officers of the company.
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Do you recall what that property was? That was in April 1964.

Judge HavnswortH, This was just at the time the arrangement
with ARA was concluded, and the only thing I can think of just now
is T know this warehouse and land, the distribution of that was made
in kind and we leased it back.

Senator Tyovings. In other words, part of the assets of the company
at the time was certain real estate, and, as a part of the sale or the
merger, you and others received a distribution of assets——

Judge Haynsworts. In kind.

Senator Tyoixas. In kind—and then you leased——

Judge HavxsworTa. We leased it back.

Senator Typinas. Do you recall the income you received from the
lease?

Judge Harxsworrr, Well, the value of the distribution was re-
ported as ordinary income, of course, and T believe it showed in my
income tax return approximately $9,000, my inferest in the real estate.
The income, T know that is referred to in the financial statement
that’s attached to my second statement, sir, and I can tell you what
that is.

Senator Coor. Would the Senator yield

Senator T¥pines. Yes.

Senator Coox. I think it is under “real estate” if I am correct,
Judge.

Judge HaynsworTtH. Yes, sir.

Senator Cook. “1. Undivided interest in a tract of land upon which
there is a warehouse”

Judge HavnswortH. Yes, sir.

Senator Coor. Known as ARA warehouse from which my net tax-
able income in 1968 was $548,

Judge HaynsworrH. Yes.

Senator Typinas. Thank you.

Judge, in a biographical sketch written by Mr. B. J. Phillips which
appeared in the e%‘trember 7th issue of the Washington Post it was
reported that after World War IT you were engaged, and let me quote
his words, “In a lot of legal work behind the scenes which brought the
large textile firms in from the North,”

The article also reports that you did a great deal of legal work for
the textile firms.

I wonder if you would care to comment on that statement and what
type of practice or what association you did have with the textile
firms.

Judge Havnsworta. Well, beginning shortly after the second world
war thers began a general industrial expansion in the South, New
plants were being built, and not just textiles, all kinds of industry.
And many of the concerns interested in locating plants in the State
came to me for legal advice. And being in the practice of law, I was
not displeased to see them. And I did what I could to help them re-
solve legal questions which they had. Of course, they had a great
many. But I served only as a legal adviser to them with respect to
legal questions they would run into in connection with the location
or construction of a new plant in my State.

If the implication is that I went out to such people and enticed
them into the State, T didn’t do that. I was a lawyer, not a salesman.
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Senator Typings. During your years in practice, did you do any
legal work or did your firm do any legal work for Deering Milliken
or any of its subsidiaries?

Judge HavnswortH, Senator, for years and years we have rep-
resented Judson Mills, which is located in Greenville. At one time
that amounted to a substantial amount of legal work.

Deering Milliken acquired control of that, and after that we did
very little for it. Very infrequently we handled local things that had
to be handled on a local basis, by local people. Its general work was
handled by someone else.

Senator Typings. Were you or your firm or any of your partners
ever general counsel for Deering Milliken or any of its subsidiaries?

Judge HaynswortH. Not only not general counsel, we were not
counsel at all for them except 1 this one connection with Judson
Mills which was controlled—the result of that control was substan-
tial loss of that as a client, but we still would do some, handle local
things that had to be handled on a loeal basis.

Senator Typings. At the time of the Darlington Manufacturing
Company case, do you know whether or not any of the officers, direc-
tors, and controlling stockholders of Deering Milliken were aware
of your one-seventh interest in Carolina Vendomatic ?

Judge HaynsworTH. I am sure they were not.

Senator Typings, Why do you say you are sure they were not?

Judge HayNsworTH. Senator, as far as 1 am aware, no one outside
of this very small group plus bankers in Greenville were aware at all
of it. Nothing had been done to let it he known,

Senator Typings. When did you first become

Judge HayNsworTH. And in the reports that they filed, the people
that had to do with the location of these things in their plants in 1963
have all said that they were not aware that I had any interest in it.

Senator Typines. When the Darlington Mills case came before the
court, did you consider disqualifying yourself?

Judge HaynswortH. No, sir. It dlc{ not occur to me at all. But again
I say T was not consciously aware of any connection I had, and T cer-
tainly was not aware of any financial interest I might have in the out-
come of that law suit. And I am still not aware of any.

Senator Typines. Judge Simon Sobeloff has written a law review
article in this area of judicial conflict of interest. Let me quote him and
I would like your comment on what relationship his comments, have
to your decision to sit on the Darlington Mills case. Judge Sobeloff
wrote:

One can readily see that if a judge serves as an officer or director of a com-
metcial enterprise, not only is he disqualified in cases involving that enterprise,
but hig impartiality may also be consciously or unconsciously affected when per-
sons baving business relations with his company come before him.

Now, would you comment on that statement and whether or not it
has any relationship to your serving on the panel that heard the
Darlington Mills case?

Judge HavnsworTH. Senator, I would say that what is important,
of course, is not a technical office one holds unless he is active—if he
is an active officer, of course, that could have all sorts of influence on
what he did as 2 judge. In this instance, T had no active office with re-
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spect to its outside affairs, though I was in 1963 a director and vice
president. But the only influence that was borne on me was my 1nter-
est as a stockholder. And this could have resulted in some financial
interest if my interest as a stockholder was known and someone doing
business with Vend-A-Matic sought to influence my vote by doing
something I otherwise would not have done. But unless you male
those assumptions, which I think are contradicted in the record, then
I don't thinE there was or could have been any financial influence.

Senator Typines. In the letter which you wrote to Senator Eastland
in response to the queries of Senator Hart and myself, you stated that
you have disqualified yourself in cases in which you had a stock inter-
est in a party or in one which would be directly affected by the out-
come of the litigation.

Would you tell us the circumstances involved in these cases?

Judge HaynswortH. Well, the only ones that I can actually recall
aro the cases of a concern in which I actually held stock, J. P,
Stephens, for instance; I have not sat on their cases.

Senator Typines. In your statement to Chairman Eastland you
observed that the judges of the fourth circuit have brought their
interests, if they had an interest in a matter being litigated before
them, to the attention of the parties involved.

Now, did you do this in the Darlingion case?

Judge HaynswortH. No, sir; because I did not regard myself as
having any financial interest in the outcome, and I still do not.

Where that has arisen, and it has been done recently, with respect
to one particular judge, where he has had a very small interest in a
national concern, stock interest, and he has found it out on the eve
of the hearing, in those instances this direct, immediate stock interest
in a party has been reported to the lawyers—it is done by the clerk—
assuring that if either side has the least objection to his having a part
a substitution would be made. In each instance the lawyers concerned
said they did not wish him to withdraw. But this is the case of a very
small but direct stock interest,

Senator Typinas. Judge Haynsworth, as you know, our Subcom-
mittee on Improvements in Judicial Machinery has been active in the
field of judicial reform and indeed you have been one of those jurists
in the Nation who have supported us in our efforts to create a Federal
]:ugicia,l removal commission and to require financial disclosure by
judges.

Igha,ve been recently referred to one statement that you made on
June 2 of this year in a hearing before my subcommittee. We were
discnssing the general area of judicial disclosure. Let me read a ques-
tion which I propounded to you and an answer which you gave, and
then I would appreciate it if you would explain the answer,

This is my question. And this related to what a judge should dis-
close in a financial statement.

My question:

What about the disclosure of the name and address of each foundation, elee-
mosynary institution, and each business and professional corporation, firm or en-

terprise in which the judge was an officer, director, proprietor or paortner doring
the preceding year?
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Your answer:

Judge HayNsworTH. I certainly would have no objection to such a thing as
E}t::at. I don’t believe most judges would, I think there is very little remnant of
at.

Now comes the part of your answer which I would like you to clarify.

Of course, when I went on the bench I resigned from all such business asso-
ciations 1 had, directorships and things of that sort. The only one I retained is
the trusteeship of this small foundation which I mentioned in my main state-
ment, and I think that perhaps the best rule for a judge to go by now is to stop
doing even that much.

I believe, Judge, that when you went on the bench you did not resign
from all business associations. You resigned from all except two.

_Jdudge HaynswortH. All but two; that’s correct, sir. But by the
time I was there I had resigned from those, and the only thing I re-
tained was this trusteeship of thissmall foundation to which I referred.

Senator Typinas. In 1964, Judge Haynsworth, you were selected to
serve on a panel of judges whose purpose was to consult with the
Ainerican Bar Association’s Committee on Professional Ethics about
all questions involving the canons of judicial ethics.

I wonder if you would tell us about the nature of this pane! and the
extent of your participation on it.

Judge HaynsworTH. We get—this is a committee of judges, and
any question that arises in the American Bar Association Committee
on Ethies involving judicial ethics is referred to us by mail. We get
inquiries by mail and we respond by mail. We never have met in a
group. But we receive specific inquiries with requests for responses,
and I respond to them,

Senator Typrnas, How many such inquiries have you received?

Judge Ha¥nsworra. Not a great many.

Since T have been on, just a guess, 6 or 8,

Senator Tyninas. Do you write opinions in connection with thess
queries or——

Judge HavynsworTH. The response is by informal letter.

Senator Tyoinas. Who is the chairman of that panel ?

Judge HaynsworTa. The chairman has been a gentleman in St. Louis
whose name is outside of my

Senator Typines. Is he is lawyer or a judge?

Judge Haynsworta. He isa lawyer.

Senator Txprnas. How many judges are on it and how many lawyers
are on it?

Judge Haywsworte., The group on which, of which I am one, 1
think, are all judges, but we serve to advise only—the chairman is the
chairman of the Committee on Ethics that has to do with lawyers’
ethics, everything, and the only function we serve 1s when he has a
question involving ethics of a judge, he consnlts us by mail and—

Senator Typinas. In other words, whenever a lawyer

Judge HavyNsworTH (continuing). We respond by mail.

Senator Typinas. Whenever o lawyer complains to the ABA Com-
mittee on Professional Ethics, those inquiries involving judicial
canons get an advisory opinion from your group?

Judge Hav~xsworrH. This is individual. Sometimes it arises by a
judge raising a question, should I or should I not do this?
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Senator Typines. The Judicial Conference in 1963 adopted the
resolution that a justice or judge in the United States shall not serve
in the capacity of an officer, director, or proprietor of an organization
organized for profit. Do you support this resolution?

udge HAYNSWORTH. W?;Il, I was not & member at the time, I learned
about this just after it was done. And I had not thought that the reason
for not doing such things applied to the two small concerns that I
remained as a director of. But when rules are adopted I recognize they
ought to be sharp and clean, and I promptly accepted what the con-
ference had done and resigned from these two directorships.

Senator Typinas. Well, (%0 vou think it a fair statement that the rules
for conduct or deportment of Federal judges or the tenets of ethics so
far as the members of the Federal bench are concerned have been so
illusory or hazy as to really be ineffective insofar as providing real
guidance for members of the bench ?

Judge HaywsworrH. Senator, I am very certain it could be im-
proved, and the Committee on Court Administration is now at work
attempting to devise more specific rules. I hope they can come up
with something.

Senator Typinas. In your statement that you submitted to the
committee, you stated that your recollection was that you resigned
as vice president of Carolina Vend-A-Matic in 1957. Can you explain
why you were carried on the books of the company as vice president
until 1964?

Judge HavnsworrH. Yes. It's a case of the shoemaker’s children.

The meetings we had were extremely informal, as I said, usually at
lunch, and T am sure what happened was that after this a motion was
made to reelect the same group to serve as officers from the year before,
and the minutes for that vear wers picked up for the next year.

Senator Typives. Did you ever receive any salary or remunera-
tion as vice president of Carolina Vend-A-Matic while you were on the
Federal bench?

Judge HaywsworTi. No, sir,

Senator Tvpincs. Judge Haynsworth, as you know, in the 90th Con-
gress and again in the 91st Congress I introduced a bill to provide for
the filing of certain financial reports and certain disclosures by judges
and justices of the United States,

I would like to know whether you would comply with the provisions
of this bill if you are confirmed by the U.S. Senate, and particularly
I wish to know if you would obiect to filing with the Judicial Confer-
ence of the United States the following reports on your personal fi-
nanecial interests:

1. A report of your income and spouse’s income for the preceding
year and the sources thereof and the amount, and nature of the ineome
received from each such source;

2. The namne and address of each private foundation eleemosynary
institution and each business or professional corporation, firm, or enter-
prise of which you are an officer, director, proprietor, or partner during
the preceding vear;

3. The identity of each liability of $5,000 or more owed by you, or
by vou and your spouse iointly at any time during the preceding
year;
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4, The source and value of all gifts in the aggregate amount of a
value of $50 or more from any single source received by you during
the preceding year except gifts from your wife or your children or
your parentis;

5. The identity of each trust or fiduciary relation in which you held
a beneficial interest having a value of $10,000 or more and identity,
1f known, of each interest or trust or other fiduciary relation in real
or personal property in which you held a beneficial interest having a
value of $10,000 or more at any time during the preceding year;

6. The identity of each interest in real or personal property having
a value of $10,000 or more which you owned at any time during the
preceding year;

7. The amount and source of each honorarium of $300 or more re-
ceived by you during the preceding year, and finally, the source and
amount of all money other than that received from the U.8S. Govern-
ment received in the form of an expense account or as reimbursement
for expenditures during the preceding year.

Would you have any objection ?

Judge Havnsworts. I would not at all. As you know, while the
proposal has not been as detailed as the ones you have now read, I
have been in support of such a requirement.

Senator TypiNes. During your service on the Judicial Conference
and particularly this past year did you support the resolution dealing
with judicial disclosure proposed by the Chief Justice?

Judge Haynsworrm. I did.

Senator Typixas. Do you feel that those resolutions help clarify
the requirements of judicial ethics?

Judge Havynsworra, Well, T hope they are going to be put in more
detailed, explicit form. This should come up at the meeting to be held
next month. T think there is a lot more to be done than has been done.
But I wasin support of what was done at the meeting in June.

Senator Typings. Do you favor their application to the members
gf the Supreme Court as well as to other members of the Federal

ench ?

Judge HarnsworrH. The question is whether or not the Conference
can make them apply.

Senator Typings. Legally I don’t think the Conference can, but
I am inguiring whether the Supreme Court itself should adopt the
same rules.

Judee Havynsworrd. But if the Senate in its wisdom should con-
firm me for the Supreme Court, I will comply with whatever lower
court judges do.

Senator Typines. Judge Haynsworth, from your letter and vour
statement it is my understanding that at some time during the period
you were on the Ifederal bench, 1n either 1963 or 1964, Carolina Vend-
A -Matic retained a law firm to incorporate a subsidiary and that
same law firm subsequently was counsel of record for the Darlington
Manufacturing Co.

Would you give us the facts of that situation ss you know them?

Judge HavnsworTm. Senator, I knew nothing in the world about it
at the time, I do know that earlier when a subsidiary was organized in
Georgia, my former law firm procured the help of a Iaw firm in Au-
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gusta which supplied the initial directors, incorporators, and so
forth, and turned the corporate shell back.

On inguiry when this eame up, I found out the same thing had
happened in North Carolina, and the reason this particular law firm
in Greenshoro was requested to do that was a close personal friend-
ship between one of my former law partners, Francis Marion and
Willy Holderness, a member of the Greenshoro law firm. They fre-
quently called on each other for that kind of work.

But a corporate shell was formed up there, then returned to-—-

Senator Typines. How big was the law firm in Greensboro, how
many lawyers, roughly? Was it one of the biggest firms?

Judge HayNsworTH. Yes, sir. I don’t kmow the number of its part-
ners but—Senator, I am guessing but they must have 10 or 12 or 15
men.

Senator Ervin, If I may interject myself at this point. I am very
familiar with that law firm.

Senator Typrnes. How big isit?

Senator Exrvin, The firm offered me a partnership years ago. I wish
I would have taken it. They have about five or six partners and they
probably have 25 or 30 lawyers, I imagine.

And mcidentally, Bill Holderness, who is now unfortunately dead,
killed in an accident, his firm was in the Darlington case, but the man
that handled the Darlington case for his firm was Thornton Brooks.
Bill Holderness, I know, didn’t do trial work at all. He did counsel-
ing and drawing of papers, and he was a very excellent lawyer. That
grm is one of the finest law firms in ability and integrity in the United

tates.

Senator Typinas. Well, now, Judge Haynsworth, as I understand,
for the record, the name of the firm was McLendon, Brim, Holderness
and Brooks,

Judge HavnsworTH. Yes.

Senator Tyoings. And that the subsidiary to Carolina Vend-A-
Matic was called Vend Co., and the three partners of the firm actu-
ally were appointed directors, at least directors of record for the sub-
sidiary, and those three partners of the firm were W, II. Holderness,
G. Neil Daniels, and Kent M. Brim. It’s also my understanding that
the counsel for Darlington in its case before the Fourth Circuit was
Thornton Brooks, another partner.

Judge Hav~vsworrn. That’s correct.

Senator Typines. I wonder if yon could tell us whether or not Mr.
Thornton Brooks, who was the partner who handled the Darlingfon
case, had any knowledge of the fact that other lawyers in his firm had
incorporated a subsidiary to Carolina Vend-A-Matic, or had any
]ﬁlow edge of any relationship which you had to Carolina Vend-A-

atic,

Judge HayNsworrn. Well, I have no reason to suppose that Mr!
Brooks knew, but, of course, I don’t know. Of course, at the time this
inquiry was made, he then imew of my relation to Vend-A-Matic.

Senator Typiwnes. In the letter to Judge Simon Sobeloff, Chief
Judge of the U.S. Court of Apﬁeals, dated January 13, 1964, under
letterhead of McLendon, Brim, Holderness and Brooks and signed by
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Thornton H. Brooks, the first paragraph reads as follows, and my
question to you is do you have any knowledge to the contrary?

This is a letter to Judge Sobeloff, It says:

Your letter of January 7, with enclosures, was received by my office dur-
ing my absence, Serious allegations and inferences contained in the letter of
Miss Eames compel me to promptiy reply to the extent possible at this time.
The Court has solicited the comment of counsel for their clients, and I am re-
plying on behalf of my client, Darlington Manufacturing Company, although
it is no longer in existence, I understand that counse} for Deering Milliken, Inc,,
will communicate with the Court in due course as to Carolina Vend-A-Matie
Company, about which I have no knowledge whatsoever,

Isthat the fact so far as you know it ?

Judge HaynsworTH. So far as I know, it is.

Senator Tyoines. Judge Haynsworth, some able journalists have
alleged that you were in violation of canon 26 of the Code of Judicial
Ethics for 10 years by reason of the relationship you had with Caro-
lina. Vend-A-Matic. As you know, canon 26 provides, and I will read
it, that

A judge should abstain from making personal investments in enterprises
which are apt to be involved in litigation in the eouri; and, after his accession

to the bench, he should not retain such investments previously made, longer
than a period sufficient to enable him to dispose of them without serious loss.

Would you give the committee your views on the application of
canon 26 to your investment in Carolina Vend-A-Matic?

Senator Kenwepy. Would the Senator yield ?

Could you just read the second part of that, as well?

Senator Typinags. Let me read the whole thing.

A judge should abstain from making personal investments in enterprises which
are apt to be involved in litigation in the court; and, after his accession to the
bench, he should not retain such investments previously made, longer than a
period sufficient to enable him to dispose of them without serfous loss. It is
desirable that he should, so far as reasonably possible, refrain from al} relations
which would normally tend to arouse the suspicion that such relations warp or
hias his Judgment, or prevent his impartial attitude of mind in the administra-
tion of his judicial duties.

He should not mtilize information coming to him in a judicial capacity for
purposes of speculation ; and it detracts from the public confidence in his integrity
and the soundness of his judicial judgment for him at any time to become a
speculative investor upon the hazard of a margin.

I would like to hear, and I think the committee would like to hear
your views on the application of canon 26 to your own investment in
and relationship to Carolina Vend-A-Matic.

Judge Hay~nsworrm. Senator, of course I don’t have—the vending
concern was not likely at all to be involved in any law suit in my court.

Senator Tyoines, Was it ever involved in a law suit 2

Judge HaynswortH. No, sir. No, sir. It was much less likely to be
involved in any large concern in which investments, of course, might
be approved, like Chrysler or GM or such things as that, with wide-
spread business all across the country.

Senator Typinas. The second part of that first paragraph says:

It is desirable that he should, so far a® reasonably possible, refrain from all
relatlons which would normally tend to arouse the suspicion that such relations

warp or bias his judgement, or prevent his impartial attitude of mind in the
administration of his judicial daties.
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Judge Havnsworra. Well, this is directed, I suppose, to relations
with gamblers and people like this, with backgrounds that were sus-
pect or shady. And I have had no such relations. )

Senator Typines. When was the first time there was any public
knowledge or awareness that you were an investor or stockholder in
Carolina Vend-A-Matic? .

Judge HarNswortH. I don’t think that became known until after
this appointment. It became known to the people involved in this Iaw
suit, of course, in December 1963. But I don’t think it went much be-
yond that. But the fact——

Senator Typincs. Was that the first time it became a matter of
public knowledge?

Judge HaynswortH. It was not then known, as far as I know, except
to the Textile Workers Union and officials of Deering Milliken and
the lawyers and members of my court, and so on, but not generally
known elsewhere. But then I was concerned that others might know,
and this is what impelled me to take extraordirary steps to rid myself
of the stock at that time.

Senator Typines. Judge Haynsworth, at the time of the Darlington
Manuufacturing case, what was the financial extent of any investments
you might have had with any southern textile companies?

Judge HaynsworTi. Senator, at that time I owned a small amount
of stock in J. P. Stevens. I haven’t bought or sold anything since. So
it is as reported in my statement.

I owned stock in Dan River Mills, which is in the statement ; a small
amount of stock in Southern Weaving, which is in the statement. I
don’t think there has been any change 1n any of those since 1963.

Senator Typivas. They are basicaﬁy as you submitted it to the com-
mittee?

Judge HavyNswoRrTH. As reported now.

Senator Typixas. Do you know what percentage of Carolina Vend-
A-Matic's business was in 1963 with textile companies?

Judge HaynsworrH. No, sir. And going down the list, I can’t—I
don’t know--of the list in the file, I don’t know whether some of them
are textile concerns or not. Some I know are, some I don’t. But I have
no idea what the propertion is.

Senator Typines. Judge Haynsworth, in 1961, when you wrote the
opinion in Deering Milliken, Inec., versus Johnston, which I think
Senator Ervin went into, a matter which was related to the Darling-
ton case, didn’t this give you any forewarning of a possible conflict of
interest problem which might arise?

Judge Haynsworra, I don’t know that I understand, sir.

Senator Typrnes, Well, when you sat on that case, did the problem
of conflict of interest ever occur to you ?

Judge Haynsworir. No, sir; it did not.

Senator, I was not consciously aware of any business connection
with Deering Milliken at all. I never had been their lawyer. I per-
sonally had no connection with them. I wasn’t personally aware of
this vending concern deal. It is possible that other stocks that T owned,
that those In turn may have had business with them, too, but I don’t
know. I certainly wasn’t consciously aware of that, and I think the
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conclusion of the lawsuit in 1961, which Senator Ervin suggested,
was adverse to them. It wasnot i their favor.

Senator Typings. In the portfolio which you submitted to the com-
Tnittes in response to the letter from Senator Hart and myself which
specifies all your investments and the number of shares in each, well,
there are better than 30 or 40 different companies——

) udIge HavnswortH. T own a few shares in Chrysler. It buys car-
pets. T don’t know from whom. But it may buy some from this con-
cern, But I don’t know that it does. But, I see them in cars. I know
they must acquire them from some producers of such goods.

The CHarrmMan, There is a call for a vote in the Senate. Suppose we
go over to 10:30 in the morning.

Senator Typings. Mr. Chairman, I would like to thank Judge
Haynsworth. That would conclude the questions which I have to pro-
pound to him,

The Crairman, We will meet at 10 :30 tomorrow.

(Thereupon, at 4 p.m. the hearing recessed to reconvene tomorrow,
Wednesday, September 17, 1969, at 10:30 a.m.)
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Also present: John H. Holloman, chief counsel, Peter M. Stockett,
and Francis C. Rosenberger.

The Crairman. The committee will comne to order,

Judge Haynsworth.

Judge, yesterday Senator McClellan asked you about some figures on
the profit derived from Carolina Vend-A-Matic from Deering Milli-
ken. Have you received those figures?

TESTIMORY OF HON. CLEMERT F. HAYNSWORTH, JR., NOMINEE
TO BE ASSOCIATE JUSTICE OF THE SUPREME COURT OF THE
UNITED STATES

Judge HaynswortH. Yes, I have, Mr. Chairman.

Senator McCreLraN. The information I sought was out of the
$100,000 which were gross receipts that were received by your company
from the—was it the Darlington Co.?

Judge HaynswortH. Not it, but Deering Milliken.

Senator McCueLLan, Yes, from one of their affiliates—or two of
their affiliates, I believe. You received, your company received $100,000
gross. And I asked you what was the net profit to your company and
what your share of that profit would be.

Now, do you have those figures ¢

Judge HavynsworTtH. Yes, sir,

Senator McCLeLzAN. You have those by telegram, I believe, is that
correct,?

Judge HaynswortH. Y es, sir. This is from Mr. Dennis who was the
head of Vend-A-Matie at the time and is now a regional official of ARA.
And he says the average profit would have been $5,460 before taxes;
after taxes, $2,730. And one-seventh of that would be $390.

Senator McCrerran. $390 would have been your share of the profits?

Judge HaynsworTH. Yes.

Senator McCrLeLran. T ask, Mr. Chairman, that the telegram be ad-
mitted into the record.

(73}
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The Cramrman. It will be admitted into the record.
Senator McCrerran. I thank you.
(The telegram referred to follows:)
ATLANTA, GA., September 16, 1969,
Judge CLeMENT F. HAYNSBWORTE JT.,

Care Senator James O, Bastiand, Judiciary Commitiee,
Washington, D.C.:

From the best information quickly available gross receipts of $100,000 from
Magnolia, Gayley, and Jonesville plants of D. M. Co., the approximate revenue and
net is as followa:

Gross receipts : $100,000
Commission paid mills: $9,000
Net receipts after commission to D.M. : $91,000
Average profit before taxes : 6 percent, $5,460
Profit after 50 percent income taxes: $2,730
One-seventh interest in $2,730 is 3390
Wane H. DENN1S,
Regional General Manager, Southeast Region.

The CHamkmMaN, Now, I would like to call your attention to the fact
that you played hell when you sold that stock; you got $437,000, and
yesterday those 14,173 shares of ARA would have brought you $1,587,-
376. Therefore, you lost over a million dollars.

Judge HaywsworTir, Mr. Chairman, I didn’t sell this because I
thought it was not a good investment to retain.

The CHATRMAN. Senator Bayh.

Senator Baya. Thank you, Mr, Chairman,

I yield to Senator Hart, Mr. Chairman. He has to leave this after-
noon.

Thti.',dCHAIRM.ﬁN. He has preference if he wants it. I understood you
to vield,

Senator Harr. Judge, you are listening to somebody who is hung up
with a long record himself. I have insisted that it is unwise and un-
desirable in confirmation hearings, with respect to sitting judges, to
cross-examine them on specific cases.

As Senator Thurmond said in introducing you, you have a record—
it speaks for itself and it shouldn’t be confused by comment in the non-
judicial setting of this hearing room.

I don’t intend to do it. But I now share the frustration of some of my
colleagues who in the past few years have felt very strongly about the
desirability of finding out how you could possibly come to certain
judicial conclusions.

The second point: I hope that the letter which Senator Tydings and
1 addressed to you was not interpreted as an effort to embarrass or to
chastise you.

Judge HaynsworTH, It was not, Senator. I assure you it was not.

Senator TTarT. As the letter indicated and as all of us by our ques-
tioning have shown, we sense a very serious responsibility now and
hereai%er to develop fully all interests of any nominee for the Fed-
eral courts. It is to the best interests, I am sure, not alone of the court
and the committee, but of the nominee.

Judge Havnsworta. Of course, sir.

Senator ITarT. And that is exactly what we have in mind.

So hung up on the proposition that we don’t go through a line of
questions on specific cases let me approach it this way : i
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We have been hearing for months, years, that what we need on the
Supreme Court is a strict constructionist. Now, what is that? I take it
you are one.

Judge HavxswortH. Senator, I have been said to be one. I don’t
know-~I don’t know what it is and I certainly do not know that I
am one. Again, one can read what I have written as judge and draw
conclusions from it. But I have not labeled myself a strict construec-
tionist. And I think if you read some opinions I have written, you
would not think I was.

Senator Hart. I am trying to find out what it is that I should es-
tablish as the standard against which to make that judgment. And
apparently this definition was not discussed with you by the Presi-
dent who nominated you.

Judge HaynsworTH. The term has not been defined to me by any-
one, sir.

Senator Hart. I think it is politically a popular phrase, but we
would all be the better off if it was more clearly defined.

Now, certainly in the mind of the man who nominated you, Earl
Warren is not a strict constructionist.

That opinion is shared by many. I think he was an outstanding, mag-
nificent Chief Justice.

Judge HaynsworTs. He is a very close friend of mine.

Senator Harr. I am speaking now of what he did in terms of lead-
ing that Court in the direction that history will reflect was very
timely, in the best long term interests of this country. He got into
trouble because he said, among other things, that “separate but equal”
wasn’t equal and wasn’t constitutional.

Do you agree with him ¢

Judge HaynswortH. I certainly do.

Senator Hart. He said that the right to counsel of a man under a
criminal charge was a right that was available to rich and poor alike;
if you couldn’t afford it, you didn’t lose it. We would provide coun-
sel for you.

Now, do you think that is good ?

Judge HayxsworTH. Senator, we have upheld that right again and
again in my court.

Senator Ervin, If the Senator will pardon me for committing an
unpardonable sin, I am glad at long last the Senator from Michigan
agrees with me that a Senator has a right to ascertain the view of a
nominee for the Supreme Court.

Senator Harr. I am ascertaining whether he agrees with Earl
Warren.

Senator Ervin. And I would like to say that I am glad to have a con-
vert to my philosophy. However, I never did get one of the previous
nominees to ever reveal any of his political or constitutional phil-
osophy. And I was told at the time that it was highly improper for
me to seek to ascertain it.

Excuse me. I won’t interupt you any more.

Senator Hart. I was trying to figure out a device that would enable
me not to backtrack on the position I have taken earlier, and none-
theless

Judge Hax~sworTH. It is very hard to do.
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Senator Harr (continuing). And nonetheless find out if we were
asked to consent to the nomination of a man who thought that the di-
rection of the Supreme Court under Earl Warren should be reversed
or modified.

Now, I think that is a fair question because on its answer hinges, T
suspect, my vote.

udge HayNsworTH. Senator, there are §oing to be some witnesses
here who have seen many of the opinions I have written and what I
have done, who can express their own opinions on the basis of the
record that I have made, on where I stand. And I think, sir, instead of
trying to label myself as to what kind of judge I am, that someone
objectively who has read what I had written can do it much better
than I.

As far as what you wish me to say what I would do after I am on
the Supreme Court, if the Senate should confirm me, I don’t think I
should get into that. And this is the position, of course, you have had
throughout. If I speculate now on what I am going to do in a particu-
lar field or in a particular ease, as a Justice, if I become one, then I put
myself in a position, too, that T couldn’t sit on a case in that field when
it came up.

Senator Harr, You are right about that. And in the past T think and
others I have been right in not trying to pin a nominee into a position
that will estop him once he is on the Court.

But I think I have an obligation to myself to try to determine
whether in your mind the direction and thrust that the record of the
Warrent Court reflects is consistent with your own ideas.

Judge Havnsworra., Well, T have a problem about—I would like
to do all I can to help you in answer to your question, and T have a prob-
lem in my own mind as to how I can respond directly to that without
getting into the realm of what I would expect to do as a Justice, if
I become one.

But now in most of the areas in which the Supreme Court has been
active within the last few years, we have had cases in my court, and
I have sat upon them and I have written about them. And there are

oing to be witnesses here who will be prepared to talk about what I
ﬁave done and where I have stood, from which T think you can divine
what course I might take as a Justice.

But I don’t think, myself, T should have a comment about it.

Senator Kexneny, Would the Senator

Senator HarT, If I could just explain the reason I feel so strongly—
the reason I seek to get this response.

We don’t have to be Ph. D.'s in sociology to know that there is great
alienation and hostility in the country. Tt is not the young alone. It is
not the black alone. It isnot the poor alone.

Tt has been my feeling that the direction of the Warren Court has
strengthened the responsible leadership in this country which urges
that inequities be corrected within the law. Slowing down the direction
of the Warren Court assists only the irresponsible voices. That’s my
concern.

Judge HaynswortH. I recognize it, sir, and T wish I could respond
more c'firectly; but I can’t think now I might, except to give some idea
of what my present thoughts about how cases would be held in the
future in the Supreme Court, cases, of course, where I haven’t read
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the bricefs or haven’t heard the lawyers and in a field, too, which I think
I should approach with an open mind when the case comes up, and not
on the basis of some expression of a prior opinion.

Senator Hart. Well, Mr. Chairman, let me ask that there be printed
in the record about a dozen decisions which the nominee either par-
ticipated in or wrote.

The Criarrman. It will be made a part of the record.,

(The material referred to follows:)

LisTt or CASES

LAROR MATTERS

NLRB v. Rubber Workers (O'Sullivan Rubber Co.}, 269 F2nd 694, (1959) re-
versed 362 1.8. 329,

United Steel Workers of America v. Enterprise Wheel and Car Corp., 269 F2nd
{1959}, reversed 361 U.S. 593.

NLREB v. Washingtfon Aluminum Company, 291 F2nd 669 (1961), reversed 370
U.S. 8

Textile Workers Union v, Darlington Mfg. Co. (in record Tuesday, Sept. 16),

NLREB v. Gissel Packing Co., 398 F2nd 336, (1968), 89 S.Ct. 1918 (1969).

CIVIL RIGHTS MATTERS

Griffin v. School Board, 377 U8, 218 (1964},
Griffin v. Board of Supervisors, 322 F. 24 332 (4th Cir. 1963).
Diltard v. 8chool Board of City of Charloticsville, Va., 308 F.2d 920 (4th Cir.

1962), cert. denied, 374 U.8. 827 (1963).

Bradicy v. Nchool Board of the City of Richmond 382 1,8, 103 (1965).

Bradley v. School Board, 345 F.2d 312 (4th Cir, 1965).

Gitliam v. School Board, 345 F.2d 323 (4th Cir. 1965).

Creen v, County Schonl Board of New Kont County, Va., 391 1.8, 430 (1968),

reversing 382 F.24 338 (4th Cir. 1907).

Bowman v, County School Board, 382 F.24 {4th Cir, 1967).
Simking v. Moses H. Cone Mcemorial Hospital, 323 F.2d 959 (4th Cir. 1963), cert.
denjed, 376 U.8. 938 {19G4).

Senator Harr. Admittedly, these are far short of all of the opinions
on which we should form our own judgement.

Perhaps later, Mr. Chairman, I would have questions, but I yield
now.

The Cuamrman. Senator I{ennedy.

Senator I ex~epy, Thank you, Mr. Chairman.

If T could, Justice Haynsworth, I would like to carry on just a
little bit further the thrust of my colleague, Senator Hart.

I, too, share the belief that the judiciary and the Supreme Court
have taken some of the most important and significant steps in terms
of social change during the period of the Warren court. And although
I would not ask with any specificity how you would vote in any kind
of given situation that has been argued and debated within the Court
over a given period of time, I think it would be certainly helpful to
me to have some kind of appreciation expressed by you about some
of the dynamic forces which exist within our soclety and that will
reflect themselves in perhaps any number of different ways before
the Supreme Court over the period of the next few years; for example,
the frustration and the alienation of the young people. I can see this
being expressed in cases that might come up in terms of first amend-
ment rights for various servicemen—whether they are able to express
their views on public policy off base, or on the base, and how their

34-561—60——=0G
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first amendment rights are going to be protected, There is the whole
question in the area of retention of attorneys and notification to in-
digent and poor people. Then there are the great frustrations which
we have experienced with the narrow political process in terms of
actual legislation, so that as Senator Hart has commented, many
Americans do believe that only the judicial system offers them some
hoie of redress of grievances. And I feel very, very deeply that it would
ba helpful and useful for you, at least to the extent you can, to express
at least your own views on what you feel are the root causes of what
I believe are the most dynamic forces within our society—the frus-
tration of youth and the frustration of minority groups—in terms of
our system continuing to function.

I think it is really a very basic question and a basic concern. And I
think it would be helpful—it certainly would for me—to have at
least a feeling of the very deep kind of sensitivity, which I am sure
that you feel, in terms of some of these forces which are very evident,
Whicg do exist in our society, and which are going to manifest them-
selves, I believe, in a host of cases that are going to come up before
the Court. We should know what you think about the importance that
these forces have within our country today, because I think all of us
are aware that in many situations a Justice is really applying his
own set of values and priorities, for example, on questions of grant.
ing certiorari,

Are these questions which you feel are really important and are
sensitive to, or are they just something which you feel have little
relevancy o our society today?

Judge Havwswonrtr. Well, sir, I think they are of tremendous
importance. These things are coming before my court now.

Of course, we are getting expanding contentions in conscientious
objector cases. You mentioned this—first amendment cases. These
are coming constantly. I have written upon it. I have sat on cases.
Very recently we have handed down cases involving soldiers’ protests,
things of this sort.

I don’t know what I can say more than that certainly I think it is
of tremendous importance to the country as a whole and the response
of the courts is of great importance to the country as a whole.

But again, as I answered Senator Hart, I don’t know how I can
express opinions in the context of problems in a particular area with-
out speculating about what I might do if a member of the Supreme
Court.

Senator Kxxnepy. Well, just for myself, I was really more inter-
ested in how you view the frustrations of young people. I mean, for
example, we are all so quick to talk about the questions of civil dis-
obedience in terms of many of the yonng people in our society today.
And in talking with these young people, they throw up the fact that
in many instances judges themselves have failed to follow the laws
ag interpreted by the Supreme Court in terms of the establishment
of basic rights for citizens. And they say, isn't it really just the first
civil obedience and why should we be suddenly brought up and
condemmned ?

What I am really interested in, and perhaps I am not making
myself clear, is at least some awareness and concern on your part about.
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these forces and factors which I personally believe are the most moving
forces in our country today, some appreciation of them, some under-
standing of them, awareness of why they exist, and a real sensitivity
of what they ean mean in terms of our whole system of judicial and
legislative and executive action.

I think especially in terms of our judgment as Senators this is a
proper eriterion in the consideration of a nominee.

Judge HayxsworTH, Senator, as long as I can remember, there has
been some gap in understanding between young people and older
people, while perhaps today it is greater than at any other time in my
recollection,

But T always thought it of tremendous importance that older people
understand what goes on in the minds and hearts of younger people, as
they should.

I can say I certainly attempt to. And I think if one reads all 1 have
written in that field that I am—well, I don’t want to characterize
myself, but I certainly have written in this field, and I don’t think
you will find me unaware or unconcerned ahout the rights of folk who
need protection of the law,

Senator Kennery. Do you have some feelings of why these move-
ments of the poor and the yonng have developed and why they are
expressing themselves in such a disenchanted way at the present time?
Do you have some personal views on this?

Judge Haynswortn. Of the underlying causes?

Senator Kenxepy. Pardon?

Judge Haynsworta. Of the underlying causes?

Senator Kennepy. Yes.

Judge HaynsworTH. Senator, they are so complex that I don’t know
that I could expound them in a short space of time, but our social
and economic history provides a tremendous background for it.

Senator Kenwepy., Well, other than our looking back to our social
and economic history, is this the response to that question that you
want to give?

Judge HaynsworrH. Well, T think most of the young people today
who are disturbed with what is going on think this country doss not
realize the promise it held for them when the Constitution was
adopted and as history ensued since, and they are impatient to
achleve realization of what they think ought to be the objective of
our society. It is a very complex thine. Much is involved i it. But
Iam thorouohly aware that they are 1mpatlent that they think the
ultimate objectives have not been achieved, and they want to see
them achieved.

Senator Kenwepy, Do you think there is any reason why they
are more Impatient today than, say, they were 10 or 15 years ago, 20
yearsago, 50 yearsago?

Judee Haynswort. Well, there is much broader concern on the
part of everyohe now than there was when I was a young man, for
nstance.

Most people weren’t even thinking much about it.

Senator Kenneoy. I would like to, Mr. Chairman, yield at this
point, with the right to come back.

Senator McCrnLran (presiding). Very well.

Senator Bayh.
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Senator Bayuw. Thank you, Mr, Chairman.

Judge Haynsworth, you have already been adequately welcomed
by the committee. Perhaps it

Judge HayxnsworTrH. It is nice to see you, too, sir.

Senator Bayit (continuing). Has not been too warm a welcome,
but I repeat tlie congratulations on your being nominated by the
President. It is not very often in a man’s lifetime that such an honor
comes to him and it happens to very few people at that.

There have been a number of questions raised, philosophical ques-
tions which you have suggested will be covered by other witnesses,
so I will not. pursue your thoughts on this.

I think, perhaps, the unfortunate aspect of this whole business is
that there has been some question raised about ethics, personal in-
tegrity, and that's hard for any man to listen to. I personally am
hopeful that all these matters will be laid to rest by the time we get
through airing all the facts,

Judge Havynswormit. I share that hope, sir.

Senator Bavn. I would like to make, if T might, one or two obser-
vations before asking Judge Haynsworth some questions.

It seems to me that over the past several years at least, some of
us have had a feeling that the judicial system that has long been
what I think we would have to describe as the stabilizing influence in
our democracy, this system has become a target of increasing attack
not only by the citizenry at large, but by some members of the bar.

Indeed, as we know, there have been overtures that a former Su-
preme Court Justice should indeed have been impeached.

It has been a most unfortunate period, in my judgment, as far as
the degree of controversy which has been directed at the Court.

T think because of this and hecause of the fact that therc seems to
be a general concern—and I think this is a meritorious concern—on
the part of an increased number of eitizens, particularly among our
young people, that we need to find ways to strengthen the standards of
conduct of public officials, to put a new coat of paint on the system
or the establishment, to make it more responsive, to make sure that the
members that serve within it are beyond reproach.

This, related to the particularly unique position of the Court, I think,
puts your nomination in a very special position in history and thus
highlhights the discussions before this committee.

Becnunse of this I, personally, think that we, the members of this
committee, indeed we, as Members of the Senate itself, have a rather
unique opportunity, perhaps we should call it an obligation, to set,
once and for all, uniform standards and criteria which will be applied
specifically to each prospective judicial nominee.

T suggest that we consider the development of a standard set of
questions dealing with personal, business, professional, and financial
matters which will be applied fo all nominees to the Federal judiciary.
T think it would be an opportune time for this committee, and the
Senate, to put the President, future Presidents, and all prospective
nominees on notice that we in the Senate Judiciary Committee are de-
termined to ask these questions before the fact, if you please, and not
silently await some future date when our lack of foresight may bring
embarrassment to o member of the judiciary, to the judicial system of
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this country, and perhaps seriously further crode the confidence of
the people of this country in our Government.

So with this suggestion, Judge Haynsworth, T would appreciate
your willingness to address vourself to some questions:

I might say, before proceeding further, that it has been my opinion
from everything that I have read, particularly from conversations
that T have had with the distinguished junior Senator from South
Carolina, Senator Hollings, who, as you know, is a strong advocate
of yvour eandidacy, that you are an honest man, with a fine reputation,

I want to deal now with the three general areas that T suggested
vesterday. Looking at vour law firm relationship—and T want to
emphasize what T said earlier about the matter of ethical conduct. It
is not. merely a matter of maliciousness or intention to do wrong that
we must. deal with but it is a matter of degree and appearance.

Now, looking at your law firm, we have in the record its legal name
and all of this. You have been a member of that law firm for a long
time, I understand it was originally sort of a family-oriented firm
with your grandfather and your father a part of it—it was sort of in
the family tradition, wasn’t it ?

Judge Haynswortm. Yes, sir ; it was.

Senator Baym. That is the kind of thing to brag about, I think, as
a neophite member of the bar.

Now, what kind of practice was it? Was it in a specific area of the
law ? Was it general

Judge Hav~nswortn. General civil law practice, sir. We did not
OEdinarily handle erimnes then. But a rather broadly based practice
of law.

Senator Bayn. Did you deal with—well, I suppose you did deal with
labor-management type cases?

Judge Haywsworri. Infrequently. We were not specialists in that
field, and many clients that we had, had their own labor law specialists.

Senator Bayn. Did you deal with utilities, bonding, financing of
municipalities, schools, corporations?

Judge HaynswortH. Yes, sir, all of those things.

Senator Bayn. Did you handle any patent law cases, or anything
like that?

Judge Havnsworti. I was in one patent law case. Most clients who
got into a controversy about that did have a patent law specialist.

Since T have heen on the ecourt I have gotten into the patent law
field rather extensively.

Senator Bays. Did your law firm represent textile firms?

Judge HavynsworTu. Yes.

Senator Bays. Do you have any idea how many?

Judge Havnswortit. Senator, no, I don’t recall now. We had a
number. The principal textile client we had was J. P. Stevens, but
there were others, also, that we represented.

Senator Bavn. Could I ask you to, so as not to catch you at all off
guard, and realizing you have been on the beneh for some while and
your memory in those circumstances would be somewhat hazy—T have
a list hers of various clients that your law firm has represented, as
lisied in Martindale Hubbell, to what degree this list is accurate?

I would like for staff to clear with vou the accuracy of these as
much as some of these textile relationships were some years ago, cer-
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tainly before you were on the bench. I don’t want to leave any false
inference here. If we could check this out, I would like to put it in
the record, Mr. Chairman, after it has been cleared with our witness.

Senator McCLELLAN. Are you prepared, or will you be able to give
the committee the names of all of the textile firms, textile companies
your firm represented prior to the time that you went on the bench

Judge HaynsworTH. I could go back to the records and have some-
one check the records, in my law firm, and produce such a list, Senator.
I don’t think I can now.

Senator McCrerLran, If it is important, why, ask your law firm, if
thgy will, to supply you such information as the record may reflect.

enator Bayy. I may be erroneously informed, Mr. Chairman, but
I have been informed that Judge Haynsworth’s law firm does advise
and counsel Martindale Hubbell on the accuracy of these matters in
South Carolina.

Senator McCrerran. Does what? T didn’t understand——

Senator Baya. Does help in the preparation of the Martindale Hub-
bell information for South Carolina.

Judge HaynsworTs, It prepares the Digest of the State Laws for
Martindale Hubbell.

Senator Baym, Right. T see no reason why you should have com-
mitted to memory now, or recite from memory, all of the clients that

ou or your firm has represented prior to your going on the bench or,
in fact, thut your former firm represents now. And I don’t want to
even mention the firms involved here because there are several of them
that had this relationship with your firm 5 or 10 years ago.

So let’s clear this up so that we don’t try to give a false inference.

Senator McCrLeLLaN, ¥ don’t understand what the point is. You
asked him about textile firms he represents now. I don’t suppose he has
represented any since he has been on the bench.

Have you?

Judge HaynsworTtH. No, sir.

Senator Baym. Mr. Chairman, ¥ suggested T thought it would be
helpful, for the record, to find out what textile firms the judge’s law
firm represented prior to his going on the bench and what textile firms
that same law firm, without his present services, represents now.

Senator McCrerLan. Well, T would require him, if he can make it
available—I think he should be required, if the committee wants it,
to submit the names of textile firms that he represented, or his firm
represented, prior to the time that he became a judge.

Now, I don’t know that he is in a position to request his former
firm to supply what industries they represent now. But if the com-
mittee feels that it is of interest, why, we can have one of them come
up here and testify about it.

Senator Baymu. I don’t want to press this, Mr. Chairman. T could
introduce this compilation, which lizts some 20 textile firns repre-
sented by the Haynsworth law firm, into the record.

I think that would be unfair, because some of these textile firms
are not now represented by the firm. If the committee is not willing, T
don’t see why

Senator McCLeLLAN. T have no objection, but T don’t think a judge
who has been on the bench 10 years should be required to testify what
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his former law firm is doing now. I just don't think that is a fair
question to him. He should be re 1red only to supply from his
memory or with the firm’s aid what %rms he had any connection with
while he was an attorney.

Senator Baym, I concur in what the chairman said, 100 percent,
about the requirement—TI think I said that twice now about the ad-
visability of the judge to provide this information.

Senator McCLeLLan. Very well. Get your firm to supply everything
it will and can. T have no objection.

Judge Hay~sworTH. Yes, sir.

Senator Bara. Prior to going on the beneh, did you serve on the
board of directors, or as an oﬂicer, in any textile firms in your area?

Judge HaynsworrH. A small concern, Southern Weaving Co., yes,
gsir, It made tapes, narrow fabrics, not broad woven fabrics.

Senator Bayu. Did any of your other law partners serve on the
board of directors of any textile firms?

Judge Hay~sworrH. I believe not ; no, sir.

Senator Bavu. May I ask your opinion, if I may, without getting
into a philosophical question, about the Deering Milliken case? Is it
fair to say that was a pretty significant labor-management case?

Judge Haynsworrn. Senator, I dont—it was an important case,
certainly, to the parties, as most cases are. And how much more so this
was than others, I can’t say. But, ves, quite a good deal was involved.
Five hundred employees had lost their jobs. Yes, it was important.

Senator Bava. I was thinking more about the confrontation that
has existed, and does exist, between labor and management in the
textile industry. The New York Times, December 10 1964, quoted
our illustrious senior colleague from North Carolina—I don’t know
how accurate this was, Senator Ervin. Alluding to the case it quoted
the Senator: “It is not an exaggeratlon to say that free enterprise is
the textile industry rides on this case.’

Now, I don’t know

Senator Ervin. I think free enterprise in all industries rode on that
case, because if the ruling of the Nattonal Labor Relations Board had
been upheld by the Supreme Courf, no businessman in the United
States could go out of business completely and permanently after he
once started to operate a business that affected interstate commerce if
any union ever got into his business. He would have to stay in business
until the last drop of economic blood was squeezed out of his business.
Yes, Tthink a great freedom rode on that case.

Personally, T don’t think Congress can pass a law that requires a
private company or individual who once engages in a business that
affects interstate commerce, to stay in that business forever. And that

was what the Supreme Court affirmed. So I think it was an important
case.

Senator Bayu. Justice Haynsworth, you may or may not concur
in the opinion of our distinguished colleague from North Carolina.
He was involved in that case. e cert‘unlv has a full awareness of
many of the aspects, and has developed, as is usually the case, some
rather tenacious arguments in support of his position.

Senator ErviN. And my position was sustained by the Supreme
Cfm;rt completely. I didn’t have anything to do with the other points
ot the case.
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Senator BayH., Well, I think there is some question about whether
the Supreme Court did sustain the Senator’s position or not.

T am not fully

Senator Ervin, Well, there is no question at all about it, none, be-
cause they held a businessman could go out of business completely and
permanently for any reason satisfactory to himself, including the
advent of a union.

If the Court hadn’t held that, there wouldn’t have been much freedom
left in this Jand.

Senator Bays. Do youwhave any comment on that ?

Judge HavynswortH. Senator, I can say that as far as I am concerned,
the Supreme Court said that the majority was correct on the record
that we had. And as far as any difference with the Supreme Court
is concerned, that’s all I can say.

As far as the importance of the case, Senator, cases are more or
less important, I suppose, depending upon a variety of viewpoints.
But from my point of view as a judge, and my colleague’s share the
same point of view, every case is important. And we devote ourselves
to try to come out with what we think is the right conclusion.

We don’t take a look at cases as if one is more important and we
are going to spend 2 lot of time on this one and that one doesn’t amount
to anything. We treat every one asbeing important.

Senator Bays. T appreciate that fact.

I want to lay to rest once and for all, or find out if there is any
fire to sustain some of the smoke that has been floating around your
nomination, relative to the relationship that you and your law firm
have with the textile industry.

Judge HaynswortH. Yes, sir.

Senator Bava. The clientele that your firm has had, and the signifi-
cant character of this case, has created the controversy. And when we
get back to the ethical question, I want you to be prepared fully to
expound whether in your judgment there was any conflict of interest
there.

Now, when did you leave the law firm ?

Judge Haynsworta. In 1957, when T was appointed to the court.

Senator Baym, You severed all connection with the firm at that time,
as I recall the testimony yesterday.

Judge HaywnsworTe. Oh, yes, completely.

Senator Bavu. As I recall, yesterday you said you did not receive
any income from the law firm after going to the bench.

Judge Haynsworre, When we agreed upon my interest in un-
collected fees and things of that sort, the law firm did not have the
cash to pay in cash then and we agreed that they would pay it over
the next 2 years.

Senator Bayu. Well, that is a reasonable thing.

Judge HaynswortH. Yes,

Senator Bayn. T mean, this isn’t the kind of continuing interest
that would be subject to criticism.

Judge Havnsworre. No. My interest was appraised as of the
day T left and they paid me that, and that was all.

Senator Bavm. Did you have any jointly owned property, or any
continuing relationship, with new members of the firm carried on
after going to the bench?
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Judge HarnsworrH. No, with the exception, of course, of my stock
interest in a——

Senator Bays. Carolina.

Judge HaynsworTH (continuing). Vending concern and with two
other little small pieces of real estate which I referred to in my financial
statement, too. This was a firm of several individuals who——

Senator BavH. I notice that Law Buildings, Inc. apparently was
the owner of the property held by the law firm.

Judge HaynsworTH. Yes, that iscorrect.

Senator Baym. I understand that you have severed all ownership
in that corporation now.

Judge HaynswortH. Yes, sir. They bought my interest in that.

Senator Baya. Did they do that at the same time——

Judge HaynsworTtH. Asof the time I left, yes.

Senator Bavyd. Have any members of your family any relation-
ship to the law firm or received any profits from the law firm since
you have gone on the bench ¢

Judge Haynsworta. I have a young cousin who is a member of
that firm now. He was not there when I left it. But a young cousm
of mine is, recently became a partner in that law firm,

Senator Baywm. Now, is this any special relationship, or is he just
working like the other lawyers and getting fees

Judge HaynsworrH. He went there as a clerk, just as every other
clerk, and has moved up until now he is a partner.

Senator Baym. Now, let’s leave that business of the law firm for
a moment and go to Carolina Vend-A-Matic Co.

I notice that the Chairman pointed out that youw had taken a real
skinning in selling your stock, losing a million dollars by getting out
right away. In light of all the controversy, you might say right now
it wasn’t worth that $450,000 you got out of it. But that’s neither here
nor there.

Could you tell us, for the record, what type of business it was and
the way in which the machines were installed ¢

AsTrecall, the total capitalization of the company was $30,000.

Judge Haynsworta. Authorized capital.

Senator Bavu. Yes, authorized capitalization. And that there was
$12,700 of that put in.

Judge HavnsworTr. 1 believe that is correct, sir.

Senator Bayu. Well,if thatisn’t, we will amend it.

And that your capital there was about $1,800 ¢

Judge Haywsworr. No. I paid in $3,000.

Senator Bayu. $3,000?2 Where did I get $1,800? T am sorry.

Now, as I recall from yesterday, that was about a seventh interest
or was exactly one-seventh ?

Judge HaynsworTH. Yes. If you disregard one share, it was one-
seventh, approximately one-geventh.

Senator Bayu. Right. You mentioned yesterday that there were
additional loans that had been agreed upon and that you were a sig-
natory to those loans. Yesterday you weren't quite certain what the
amounts were. Have you had a chance to give the committee the bene-
fit of just how much additional capitalization you were involved in,
in which you were obligated in addition to the $3,0002
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Judge HavnsworTi. No, I haven’t attempted to check that, sir.
I know when the two initial stockholders were through, out of con-
cern because of their exposure, they began to get concerned when
the amount of the endorsed loans passed $50,000. It kept on going up.
Ultimately, checking from the financial statements that were entered in
the record, though I do not have them now——

Senator Bavyu. We don’t need to pursue it because you haven’t tried
to hide that at all, and I am sure if any member of the committee wants
1o get it, they can.

Do you remember, specifically, who those funds were borrowed from,
inasmuch as you did say yesterday that was part of the business you
were directing?

Judge HavNsworrh. Generally, endorsed loans were obtained from
the South Carolina National Bank.

Senator Bayw. I noticed, although T am not sure this has any direct
relevancy, but T am intrigued by looking at the chart of the corpora-
tion, which indicates the origina{charter had a $30,000 value, and then
on April 8, 1964, the capital stock value was decreased $12,700. Is there
any significance to this at all in the corporate finances, any need to
explain that or any reason behind it?

Judge Haynswortr. This was—I had no active part in this at the
time, but I understand some lawyer of ARA wanted the authorized
stock reduced to the amount that was then outstanding.

Senator Bays. This was prior to——

Judge Haynsworta, Why he wished it I don’t know.

Senator Baym. This was prior to ARA assuming full ownership?

Judge Haynsworta. This was done in connection with the stock
-exchange, and why he wanted that that way I don’t know because I
was not a part of it, but it was done as a part of the stock exchange.

Senator Baya. Now, I think just to make the record complete, you
pretty well documented yesterday, very forthrightly, the original
officers and directors of the company that was incorporated back in
1950 and that one, two, three, four, including yourself, were members
-of your law firm. Now, is that——

Judge HavynsworTH. At the outset ; yes, sir.

Senator Bayn. Yes.

Judge HaynswortH. Four of the original five and two of the later
seven were members of my law firm.

Senator Bava. Now, I suppose when you got into this business you
had some particular reasons for expecting that the vending machine
company was going to succeed, or you wouldn’t have invested your
money. And it did fantastically well. Do you have any recollection
-about when that success began? T notice a fellow by the name of
Dennis, that you referred to, was hired. Is there any special meaning
to his being hired ¢

Judge Haynsworte, Well, the man we had at the outset, Mullens,
did very well with it at the outset, and it grew to the point whers he'
felt that it was beyond him, that he needed someone to take charge and
let him work under his direction. It began with that. And we got
Dennis in. Mullens stayed on.

Senator Bayu. Dennis was hired in what, 19577

Judge HaxnsworrH. Yes, sir; I believe that is correct.
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Senator BavH, Had he been, as T recall, he had been with Judson
Mills as a personnel manager——

Judge Haynswortn. I think that is true.

Senator Bayu (continuing). Or production manager, and then
came with your corporation.

Judge Haynswortr. That’s right.

Senator Baym. With Vend-A-Matic.

Well, now, there has been some insinuation that Dennis used this
relationship, in one way or another, to get contracts for Carolina
Vend-A-Matic from Deering Milliken.

Judge Haynswortir, Well, I don’t think he did. The record proves
that if he tried, he was not very successful. He came from Judson
Mills and we had coffee machines in that mill. But we had to remove
them in 1958. And I don’t know that he had any connections with
other plants. But certainly after that he was in contact with other
textile plants, other employers, all over, submitted bids each time he
had a chance to.

Senator Bavu. He did. He was successful in procuring the two con-
iira}.;:tskwe discussed yesterday, which have been a matter of record,

think,

Judge HavnsworTd. One new one, really, Mapnolia. Gayley Mill
we have been in since 1952. The service there was expanded in 1958,
but this was an expansion of the service that dated back to 1952.

Senator Baym. Dennis had a part ownership of Carolina Vend-A-
Matic. He was made an equal partner.

Judge HavyNsworTH. Yes,

Senator Bavua, He was aware—was he or was he not—that you
were then listed asthe vice president and director ?

Judge HavnsworTtH. Oh, yes. .

Senator Baya. Was he told not to disclose this to any of the other
clientele that he was dealing with in procuring business?

Judge Hay~Nswortd. Yes; he was.

Senator Baymu, Do we have that listed any place in the record where
we can nail that down once and for all, 2 board of directors’ meeting
or

Judge HavnsworTH. No, sir. I don’t think so. Not only he but the
remaining stockholders do, too.

Senator Baya. Now, I want to repeat what we have had put in the
record here, to keep to this line of questioning.

Those companies that were Milliken-oriented, relating to this tele-
gram that the chairman put in, produced about a hundred thousand
dollars worth of business,

Judge HaynswortH. Yes, sir.

Senator Bayn. Three percent—did we agree on that figure from the
computer, Mr, Chairman ¢ Have we got that answered yet?

Senator McCrLeLLAN. My recollection is 3.1 percent of the total gross
income. Isthat right?

Judge HavynsworTH, Yes; I think that is correct.

Senator McCrLELLAN. About 3.1 percent of the total income. I think
that is what you said yesterday. The record will establish it.

Senator Bayu. All right ; so much for Deering Milliken.

I notice from looking at the information you have supplied that the
clientele of Carolina Vend-A-Matic is mainly textile mills.



88

Judge HaynswortH. Well, it served—vwhat is there is a list of full
food vending services in industrial plants.

Senator Bays. Let me just go down the list here. .

Judge Havwsworrr. And I suggest this is a pretty good cross section
of the industrial plantsin that area.

Senator BayH. Let me go down the list here and you tell me whether
weare right or wrong.

Judge HaynsworTha. All right, sir.

Senator Bavn. I don’t know how you pronounce this—Apalache. Is
that the way you pronounce it 2

Judge HavynsworTH. A palache Plant.

Senator Bayu. Apalache Plant.

Judge Hav~nsworti. Textile plant. It is a textile plant.

Semator Bayn. Is it true that that is owned by J. P. Stevens?

Judge HavynsworTH. It is.

Senator Bays. Bloomsburg Mill of Abbeville. That’s Bloomsburg
Mill of Bloomsburg, Pa.?

Judge HavnswortH. I don’t know what it is, sir.
MlSenator Bavs. Carlisle Finishing Co., Union, That’s a part of Cone

ills?

Judge HavyNsworTH. Yes, it is,

Senator Bavu. Central Mill in Central is part of Cannon Mills?

Judge HaynsworTH, I don’ know, sir.

Senator Bayw. Delta Finishing Co. is J. P. Stevens?

Judge HaynsworrH. J. P. Stevens; yes, sir.

Senator Bayn. And Diehl Manufacturing Co. is part of Singer
Sewing.

Judge HavynswortH. As far as I know, it is not in the textile busi-
ness. This was an electric—I believe they made electric motors.

Senator Bavm. I am sorry.

Judge Hav~nsworTH. Nothing in connection with textiles.

Senator Bayn. I want to clarify it. If they are not, I want to know it.

The Firth Carpet Co. in Laurens, S.C.?

Judge HayNsworTH. It is textiles, I assume, from its name.

Senator Bayn. Mohasco Industries.

Fort Shoals Mill, Fort Shoals, Regal Textile Corp.

Judge HavwswortH. I believe that is correct.

Senator Bayu. F. W. Poe Manufacturing Co., Greenville, Burling-
ton Industries?

Judge Havnswortu. That is correct.

Senator Bayu. Gayley Mill, Marietta, Deering Milliken. We have
heard that one before ; haven’t we?

Judge HavnsworrH, Yes.

Senator Baym. Greer Mill of Greer, another J. P. Stevens?

Judge HaynsworTH. That is correct.

Senator Bavn. Hoinelite, Greer, Textron Corp.?

Judege HavnsworTH. No, sir. They make chain saws.

Senator Baya. Chain saws? I don’t see how you get that into the
textile business.

Judge Haynswortu., No, sir.

Senator Baya. Thank you. We would like to believe that was a
subsidiary which was in the textile business, but you say that outfit—-
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Judge Hayngworti. All T know is they make——

Senator Bavym. Chain saws.

Judge Haynsworra., Chain saws.

Senator Bavir. Thank you.

James Fabrics, part of Burlington Tndustries?

Judge Haynsworra. I don’t know, sir.

Senator Baywu. Jeffrey Manufacturing Co., part of Jeflrey Manu-
facturing Co. of Ohio. Now, we have been told that there has a con-
nection with the textile industry. Do you know whether that is correct
or not ?

Judge Hay~Nsworra. This plant is not in textiles, but T don’t know
what connections they might have.

Senator Baym. Jonesville Mills, Of course, Jones Mills is J. P,
Stevens.

Judge Haynsworta. I believe that is right.

Senator Bayu, Magnolia Finishing Plant. We have heard of that
one hefore.

Deering Milliken.

Judge HavyNsworTH. Yes.

Senator Bava. Monaghan Mill, Greenville, another J. P. Stevens?

Judge HaynsworrtH. That is correct.

Senator Bavu. Mohasco Industries, a subsidiary of Mohasco Car-

et Co.
P Judge HavNsworrH. Yes,

Senator Bayn. Morgan Mills, the same?

Judge HavyNsworte. I don’t lmow.

Senator Bavm. All right. That’s our information. If that is erro-
neous, I hope someone will come forward and tell us.

Owens-Corning Fiberglas. Is that out in the textile business down
there?

Judge HaynsworTH. Glass fibers, they produce that. Some one may
classify it as that, but it goes into boats and things like that.

Senator Bayu. Pickens Mill, is that part of the Mayfair Mills chain ?

Judge HaynsworTH. Yes, sir.

Senator Baym. Pratt Reed, is that part of the textile industry ?

Judge HaynsworTH. Tt makes metal goods that I think are sold to
the textile industry. I think it is a supplier to the textile industry.

Senator Baym. I will skip over that Pyle National of Aiken.

Judge HaynswortH. Procter & Gamble.

Senator Bavi. Procter & Gamble. T just skipped over that au-
tomatically. I went down to the next one, which I was not at all fa-
miliar with. Is that related to the textile industry.

Judge HaynswortH. Not as far as I know.

Senator Bayu. I have no information on that.

Rocky River Mill, is that part of Bigelow Carpet ?

Judge Havxsworrit. Senator, T believe it is, but T am not certain.

Senator Bayn. Selma Hosiery, is that a subsidiary of Burlington
Mills?

Judge HavynswortH, I don’t know, but from its name T would as-
sume it is in the hosiery business.

Senator Bayn. Without pursuing all of these others, T note we have
been informed that Union Bleachery is part of Cones Mill, is that——
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Judge Haynsworth. I think that is correct.

Senator Bayn. Vietor Mills

Judge HayxsworrH. J. P. Stevens.

Senator Bayn. J. P. Stevens. And Woodside Mill.

Judge Haynsworta. Dan River.

Senator Bayu. Dan River.

Judge HavnsworTH. As you have just suggested, you have skipped
a number that are clearly not in textiles.

Senator Bayn, Well, let’s put them in there. There probably aren’t
many, Are there more than 10?

]J &1dge HaywswortH, Senator, I haven't counted them but I will be
glad to.

Senator Baym. Well, let’s do that because I don’t want to misinter-
pret this at all,

Judge Hay~NsworTH. No. 7 I assume is not, Columbia Nitrogen.

Senator Bays. I have no idea what——

Judge HaynswortH. Diehl is not.

That’stwo.

Senator Bayn. Consolidated Trim, is that?

Judge HaynswortH. I don’t know.

Homelite is not. Jeffrey is not.

Some of these, of course, I don’t know. Owens-Corning I wouldn’t
say was in textiles because it produces glass fibers.

Senator Bayn. Of course, we could argue that one way or the other,

Judge HAYNswoRTH. Yes, sir.

Senator Bayu. But I am willing to say that that isn’t because they
make all sorts of different things.

Judge HaynsworrH. Pratt Reed I would say isnot. Proctor and
Gamble is not.

Senator Bayz. That’s for sure.

Judge Haynsworta. Sangamo Electrical, two, plants, Neither one
is. 8.C.M. is not. These are typewriters. Shuron (gptical is not. Tor-
rington, two plants, is not. They make bearings.

Senator Bayx, What does Torrington make?

Judge Havnsworrr. Bearings, I think.

Senator Bays. Bearings?

Judge HaynsworTH. One of them is said to be the bearing division.

Senator Baym. That’s right. And one—the one in Clinton.

J ]:ldge HayxswortH. Those are the ones I can recognize as not being
textiles.

Senator Baym. That’s 12 out of 46 that we recognize as not being
related to textiles. And I will be willing to concede that maybe a few
others—there may be a few others in there, but we ran down a sig-
nificant list that were obviously oriented to textiles in which Carolina
Vend-A-Matic has an interest.

Judge HaynsworTH. I suggest it is probably a fair cross section of
the industry in the area.

Senator Bayu. May I ask again: When did you become vice presi-
dent of Carolina Vend-A-Matic?

Judge Haynsworra. Sir, T think almost at the outset.

Senator Bavx. Right at the beginning. You werc a director at the
same time?
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Judge HayNsworte, We were all given some title.

Senator Baxm. Is it accurate to say that there were just several
vice presidents and the first vice president wasn’t more important. than
the second or third vice president?

Judge HaynsworTH, No, sir. And I never was listed first, second,
third, or fourth.

Senator Baym. Now, again, let’s touch on this matter because I
would like to get it clarified. When did you, in fact, resign as vice
president ?

That’s been a matter of some consternation here to some people. You
did resign when? Was it after the order of the Judicial Conference and
the setting of standards?

Judge HaynsworrH. As a director, yes, sir.

Senator Baym, Now, it was about that same time, wasn’t it? Yet, as
T recall, you were carried until 1964.

Judge HaynsworTH, As what?

Senator Baym. As vice president.

Judge HaynsworTH. Senator, I don’t think this is a matter of im-
portance because I did nothing in that office, The record, of course,
1s not entirely consistent with my recollection and that of some of the
other stockholders. My recollection is that I resigned when I went on
the court in 1957, but the minutes for the next year and the years after
that show my being reelected as vice president each year until 1964.

Senator Bayn. I think you can understand why even a friendly
sponsor might have some concern about your recollection of a 1957 oral
conversation to termination and then, at regular annual intervals, the
board of directors’ minutes show that you are listed as a vice president
and director.

Now, I think that is a reasonable concern.

Judge HaynsworTH. Well, I don’t question your right to be con-
cerned, but I think there is no—1I see no basis for concern at all in the
way this concern was handled. We met at lunch. We were informal. T
explained yesterday afterncon what we did when our annual meetin
came on was somebody would propose to reelect the same officials, 1t
would be passed, and somebody would carry it out, and in typing it
up in detail apparently went to the minutes of the last year’s meeting,
and this is the way I think it happened, though I am not certain. I
am speculating.

I know we met, what we did, and the very informal way in which
it was handled. So X would think this need not be an inconsistency. But
in any event, if my recollection and that of my fellow stockholders
was wrong about my informal resignation in 1957, that’s what I think
I did, that’s what they think I did.

But you accept the record. I don’t think it has any effect upon the
inquiry because I did not have any active duty In that office.

Senator Bavn. I think it is fair to say, although it is probably not
appropriate here, whoever was handling the records of the unofficial
business certainly didn’t do you a favor by continuing to list you in
that capacity after the oral statements.

Judge HaxnswortH. Well, I don’t think it reflects upon me.

Senator BayH. No. I think it certainly has been a source of some
embarrassment to you, to say the least,
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Judge HaynsworTH. Not in the least.

Senator Bayu. Not in the least? Very fine.

When did your wife become secretary?

Judge Haynsworta. In 1962, January.

Senator Bays. Now, as T recall, yesterday you said that she had
done routine procedures in her capacity as secretary.

Judge HavynsworTH, Yes.

Senator Bays. This makes it very difficult now because in the routine
office procedure she was the secretary, and vet neither of you were
apparently aware of the fact that those records, that supposedly were
in eontrol of the secretary, listed you as a vice president, director.

Now, I am willing to accept your statement that you were a director
and vice president and that this didn’t mean you had a great deal of
interest in the corporation. But it is most unfortunate that we have
had this inconsistency which tends to cloud the whole picture.

Judge Haynsworra. Senator, I don’t know what I can say. My wife
was concerned about a widow whom we knew who was left with no
information whatever about business affairs and what went on in an
office. She was intrigued by it. She wanted to know something about
it. And she went out there two or three times a week and she did what
she could to help in the office. This is a natural thing, and even in 1962
she was paid something for what she did.

Senator Bavx. What sort of salary did she get?

Judge HaynsworTa. She got for the year, I believe it was $1,500.
In 1963 she stopped doing that. She didn’t get paid anything. In 1964,
someone else was elected. of course, and she had no more official con-
nection with it. But in 1962, she was going out to the office and doing
what she could to help in the oflice, not every day but two or three
times a week.

As far as the minutes are concerned, I am sure she signed what was
prepared and what was handed to her, and she did sign the minutes
in 1962 and 1963,

Senator Bayn. Now, it has been disclosed, I think you disclosed
it yourself, that there was a profit-sharing and pension plan that
was——

Judge HayNsworTH. Yes, sir.

Senator BavH (continuing). Organized by the corporation, and you
had, as I recall, capacity as a trustee.

Judge Haynsworrn. I was one of three trustees, I believe, in the
pension fund.

Senator Bay#. That started in 1961, is that correct?

Judge Haynswortr. I believe so.

Senator Bays. It is not important.

What type of plan is it? Was this 4 plan to cover all those who
were employed, or was this to have more limited accessibility to just
executives, or was it for everybody?

Judge HavnswortTH. Oh, no; principally for the ordinary em-
ployees. It did not reach directors,

Senator Baym. As I recall reading some place, I don’t know whether
it. was Dun & Bradstreet or what it was, that there were abhout 140
employed by Carolina Vend-A-Matic at the time that you disposed
of all your interest.
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_ngw many of these 140 were covered by the plan; do you have any
idea ?

Judge Havnsworta. Senator, I don’t; I wouldn’t know that we had
140 employees. Without reviewing the plan, I would not, would not
knmow what proportion of the employees that we had were in it. But
I do know this was not a plan that reached the stockholders and diree-
tors as such, Dennis may have been in it.

Senator Bayu. Did this plan envision accumulation of funds for
later disbursement or did it distribute profits regularly?

Judge HayNsworTtH. On retirement.

Senator Bays. I am sorry?

Judge Haynsworti. On retirement.

Senator Bays. Sir?

Judge HaynswortH. To provide income——

Senator Bayw. On retirement ?

Judge Havnsworta. Right, sir.

Senator BayH. So this was really a retirement plan.

Judge Hay~NsworTH. Yes,

Senator Baya. The profit-sharing part was to be distributed on
retirement.

Now, you mentioned that this didn’t reach the directors. Did you
or your wife or any of the other officers of the profit-sharing——

Judge HayNsworti. Had no interest in it.

Senator Bays. Had no interest?

Judge HaywswortH. No, sir.

Senator Bayu. You didn't?

Judge HaynswortH. No, sir.

Senator Bays. You don’t?

Judge HaynsworTH. No, sir.

Senator Bays. Your wife doesn’t?

Judge HavnsworTa. No, sir.

Senator Bayx. Didn't ¢

Judge Havxsworts. Didn’t and doesn’t.

Senator Bays. Fine. But you did have this trustee relationship,
which, as I recall in reading the articles of incorporation of that trust,
gave to the trustees a life-and-death power for determining what and
how investments would be made for the fund.

Judge HaynsworTH. Yes. We had the right to invest the funds and
keep them invested, the usual right of—that the usual rights that trus-
tees of such a fund have.

Senator Bavm. And the trustees administered the funds?

Judge Haynsworti. Yes, sir. Of course, this didn’t—this was so
shortlived that we, as I recall, we never got into problems of dis-
bursements.

Seunator Bavw. Do you still have a trustee relationship?

Judge Hav~nswortH, Oh, no, sir.

Senator BayH. Well, you know, sometimes these pension funds, re-
tirement funds and profit-sharing funds that accumulate money have
a vested interest that is held even after the closing of the corporation
that originally founded it. That is why I am asking the question. T
am not at all trying to embarrass you, If the answer is no, then the
answer is 10, and that’s fine.

34-561—060——7
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Judge HaynswortH. Well, I know what you say is true, but
Senator Baym. Well, no, there are some people saying : you know, the
judge has an interest in that retirement fund

Judge HaywswortH. I donot.

Senator Bayn, Even though the company was sold, the retirement
fund is the kind of fund that goes on until retirement. Now, you say
you don’t have such a relationship.

Judge HaynsworrH. Senator, I think this fund was taken over by
ARA and integrated with its own plan. I don’t know what happened
to it afterward, but the end of my trusteeship wasin 1964,

Senator Bayir. You are no longer a trustee? You do not, and have
not had any interest in it ?

_Judge Haynsworra, I have had nothing to do with it since then,
sir,

Senator Bavn. Well, T appreciate that fact very much, and I think
that certainly goes to one of the matters that has been expressed.

I think that preity well covers all of the questions I wanted to
ask you on the matter of Carolina Vend-A-Matic. Now, let me ask you
to explore this whole business of canons of ethies and conflict of
interest.

As I said earlier, I think that this has been a unique case because in
my judgment this is the first time in the history of the Supreme Court
of the United States that we are asked to 11 a vacancy that was caused
by a retirement of one of the Supreme Court Justices because of some
question about ethical conduct.

I think it is only normal that this committee would be particularly
concerned about ethical conduct. I hope the committee will go further
and set criteria for all prospective Supreme Court Justices.

Now, as I recall from the questioning yesterday, Senator Tydings
brought out some testimony that you had made before his subcom-
mittee. I quote from the transeript:

Of course, when I went on the bench I resighed from alf such business asso-
ciations I had, directorships and things of that sort. The only one I retzined is
the trusteeship of this small foundation which I mentioned in my main state-
ment, gnd I think that perhaps the best rule for a judge to go by now is stop
doing even that much.

Now, this was a mistake; was it not ?

Judge Havxsworta. Well, yes; to the extent that I said that I re-
signed from them all when I first went on the bench it was. It was
correct at the time I appeared. At the time I appeared I had no
directorships whatever,

Senator Baym, Well, could you give us, please—well, first let me
just continue this line of questioning about the canons of ethics. Then
I would like to have your opinion about what practice you should fol-
low and have followed and, most important, will follow.

There may or may not have been improprieties in the past. T am
not prejudging that at this particular time. If there were, there is
nothing we can do about that. I want to know what will happen if you
are sitting on the Supreme Court.

In the canons let me quote—and I am sure you have heard these so
many times that yon can probably say them in your sleep—No. 13:
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A judge should not act in any controversy where a near relative is a party;
he should not suffer his conduct to justify the impression that any person can
improperly influence him or unduly enjoy his favor, or that he is affected by the
kinship, rank, position or influence of any party or other person.

26

A judge should abstain from making personal investments in enterprises which
are apt to be involved in litigation in the courts; and, after hig accession to the
bench, he should not retain such investments previously made, longer than a
period sufficient to enable him to dispose of them without serious loss. It is
desirgble that he should, so far as reasconably possible, refrain from all rela-
tions which normally tend to arouse the suspicion that such relations warp
or bias his judgmeut, or prevent his impartial attitude of mind in the adminis-
tration of his judicial duties,

And 29:

A judge should abstain from performing or taking part in any judicial act in
which his personal interests are involved. If he has personal litigation in the court
of which he is judge, he need not resign his judgeship oun that account, but he
should, of course, refrain from any judicial act in such a econtroversy.

Now, there is 24 talking about inconsistent obligations and 25 talk-
ing about business promotions and solicitations for charity. There is
no need of bothering you further with this.

But what is the general practice Supreme Court Justice Hayns-
worth will follow in the business of conflict of interest—in ethical
conduct ?

Let me phrase it that way, please.

Judge HaynswortH, Well, Senator, I can tell you what I have
done as a circuit judge. T have attempted not only to comply with them
but with their spirit completely. I have not sat on any case in which
my former law firm was involved. T have not sat on any case in which
a law firm in which a young cousin of mine is involved.

I have had no occasion to step aside because I was involved in any
case because I was not involved in one and none of my close rela-
tions have been—close relationships have been involved. But the only
context in which it has come up is in connection with where my
former law firm has been involved or a law firm in which a young
cousin of mine is a young partner, and T have not sat on those.

I have attempted in my personal relations to be friendly with mem-
bers of the bar, and I am. I have not had any close intimate relation-
ship with any group, particular group of lawyers. T have not done
anything to create the 1mpression that I was on one side of any gen-
eral area of controversy, And I suggest to you that T have not made
or retained any investment in any concern which was likely to be
involved with frequency in my court. To the extent one’s own stock
in a national concern may become involved in a case in my court, I
have not sat except insofar as indicated by the written statement. But
T don’t recall instancesin which T have.

But one judge in my court, with agreement with the rest of the
court, has sat in cases here he has had a very minor stock interest,
after the lawyers had been informed and given & chance to say
whether they wished or that they wonld prefer he not sit.

Senator Bavm. T want to go back to my original statement that
I am not suggesting that you have done anything illegal. T am ex-
pressing a bit of concern about the way this looks.
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And this is—the aurz of fairness—has to be preserved.

. Judge Havrnsworrn. By this you mean my relation with this vend-
ing concern ?

Senator Baymi. Well, T want to deal with that in a minute, but you
brought up the interest that you owned-—I suppose you were referring
to the 550 shares in J.P, Stevens. Now, if there is any textile com-

any that is going to be sued and involved in litigation, it is J. P.

tevens. I don’t know if it is good or bad, but I can read the record, and
they are right in the middle of this controversy as far as litigation is
concerned.

I understand that on two occasions you have removed yourself
from the case in question.

But don’t you think if you are really going to go forth with the
type of reputation that is necessary, that you need to look at Canon
26, which states that a judge should abstain from making personal
investments in enterprises which are apt to be involved in litigation
in the court ?

Judge HaynsworrH. Yes, sir.

Senator Baym. Now, doesn’t J. P. Stevens fit into that?

Judge Hayxsworri, Well, Senator, I think what this is designed to
reach:

Senator Baym. T say, please, in all fairness—excuse me for inter-
rupting—if you are sitting on that court, just what are the chances
that a J. P. Stevens case is coming ? You can see it, and it is going to be
there,

Now, it seems to me that this kind of ownership is asking for trouble.

Now, excuse me for interrupting.

Judge Haxynsworrr. The provision, I think, is designed to reach
the situation of a trial judge, for instance, who has frequent suits
against a bus company and he should not be a stockholder in a busi-
ness concern because it is up there with frequency. But when I went
to the court in 1957, T had no reason to believe that J. P. Stevens would
be frequently in my court. Indeed, it had not been frequently in my
court. It has been there twice, I believe, maybe three times, in connec-
tion with labor relations cases.

Senator Bayn. Judge Haynsworth, sir, please, we are not talking——

The Cramman. Let him answer.

Senator Bava. All right.

Judge Haynsworri. And in each of those instances I had no reason
to foresee that these would arise. But I suggest to you if my very small
stock interest in J. P. Stevens gives me a reason to stand aside and
have nothing to do with the cases when they did come up, if T divested
myself of that, T had no legal reason not to sit on the case, T would
st111 be much concerned because while I never had anything to do the
Stevens’ labor relations affairs, they were a very close client to me.
And T would not sit, wish to sit, on a case in which they were involved,
whether I owned stock or not.

Now, it is easy enough to say I could have sold the stock, but that
really doesn’t solve the problem, as far as I am concerned. I would
prefer not to sit on any case they had, whether I owned stock or didn’t.
And, of conrse, I haven’t. And the fact T owned this stock while the
outcome was pending in my ecourts, as far as my stock interest, it was
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nothing to me in the world. My stock interest was 500 shares, something
of that sort. The impact of any decision in my court would be, I won't
think you could compute it. It wouldn’t amount to anything. And
that’s not the reason that I shouldn’t sit, really, though it is a legal
reason why I should not, and I havenot.

Senator Baym. Past legal relationship rather than the present finan-
cial ownership?

Judge Hayxsworta. Well

Senator Baym, It seems to me you are asking for trouble on some-
thing like that.

Judge Hayxsworra. There is no reason in the world, Senator, that
I kmow of, that a judge cannot sit on a case involving some client he at
one time represented, or his firm did. But when you get to having close
relationships over an extended period of time, at least I would very
much prefer not to.

Senator Bavr. Well, I certainly see no reason why vour judgment
should be the same as mine. That 1s not the reason for asking the ques-
tion. But it seems to me that when you suggest that your 550 shares in
J. P. Stevens is not overly significant, that we are dealing with some-
thing right on point in canon 26, but you disagree.

Judge Hav~xsworrn. I don’t disagree at all. T said that I had not sat.
I don’t think I should sit. I just suggest with the stock ownership why
Ishould not sit.

Senator Bayn. Fine. I was trying to see if it wouldn’t be more im-
portant, as far as the canons of ethics are concerned. I can see that you
are more concerned about legal relationship.

Judge HavyxswortH. If I sold the stock I would still have a problem :
What should I do when a case came up?

Senator Bavm. In the Deering Milliken case, the Darlington ecase,
Judson Mill, which was a former elient, was part of the Milliken com-
plex. Did you consider removing yourself from that case because of
the past relationships with vour law firm?

Judge Havxsworta. Milliken, itself, I never represented. Judson
Mills. which was in the complex—and if you read tEe opinions of the
court it is a rather complex thing because individuals and groups
owned stock in concerns which in turn controlled more. I don’t know
what the degree of control was or how it was, hut somehow I under-
stand Judson Mills was controlled by Milliken. And we had repre-
sented them in the past, and after they acquired them we represented
them to the exient of handling purely local matters requiring atten-
tion of local people. We did not handle their general work, which was
handled by Milliken Jawyers, whoever they were.

Senator Bayn. You didn’t feel that your past relationship with
Judson and with Milliken was significant enough that when the Lee-
sona Corp. case came up in 1962 and 1963, involving Judson and Mil-
liken, you should disqualify yourself from the case?

Judge HaynsworrH. The relation was as casual as it could be. And
as I said, I never was the lawyer for Milliken.

Senator Baym. But is it not true that clear back to the beginning of
the law firm, Judson Mills was a Haynsworth client?

Judge HaynsworTH. This is true.

Senator Baym. Yet you did go ahead and sit on the Leesona-Judson
Mills——
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Judge HaynswortH. The real party in interest in that case, of
course, was Milliken, not Judson. But even if Judson had been—there
was no reason in past relations I had with Judson Mills for me not
to sit on that case.

Senator Bays. Excuse me, Let’s put the record straight, then. Please
}j}lt into the record why a case that is listed as Zeesona Corp. v. Cotwol

anufacturing Co., Judson Mills, division of Deering Milliken Re-
search Corp. i1sn’t regarding Judson Mills?

Judge HaynsworTH. Well, it is. This was a patent case. The patentee
was Milliken Research, as I recall. The machine was in Judson, But
usually in those cases the patentee is the real party in interest.

. Senator Bayn. I have a list of cases here that have come before you

in which your law firm at one time or another has represented one of

:‘:,lhe parties. Why don’t I just toss them out here and you shoot them
own.

Judge Haywsworra. All right, sir.

Senator Bayn. Tell us why you felt that there was no impropriety in
your sitting, and we will just get it out of the way.

St. Paul Mercury Insurance C'o. case, which I understand your law
firm had represented.

Scnator Hrusga. Would the Senator yield?

Senator BayH. I would be glad to.

Senator Hrusga. There is reference to the nominee’s law firm, Per-
haps that should be qualified a little bit : It is the successor of the law
firm of which at one time the Judge was a member. Isn’t that true?

Is it contended by the Senator that he was 2 member of the law firm
that represented St. Paul Mercury at the time he sat on the case?

Senator Bavu. Not whatsoever. The J. P. Stevens case came before
the court and Judge Haynsworth disqualified himself, although he is
not a member of t}%e law firm,

Senator Hruska, I would like to get this out in the open. This §t.
Paul Mercury case, as I look at the timing, you had been with the law
firm when that litigation started. But I make no allegations at all that
you got any benefit from the law firm. I am dealing with this ethical
question of when is

Senator Hrussa. When was the case tried?

Senator Baym. 1957,

Senator Hrusra. And had it been pending in his law firm when he
wasa member of the law firm ?

Senator Bayn. It is my understanding it had. It has been alleged
that it had. If that is correct, then I want to know it. And even if it
had, it may be that the relationship there is too insignificant to be a
critical problem.

Judge Havynswonrrd. Senator, I don’t know the case to which you
refer. 1 don't recall it, but I am sure it was not a cause pending in
my own law firm or handled by my law firm because I haven’t sat on
any cases in which my law firm was interested.

Senator Baym, I am not aware—I think it probably would be in-
correct to make the inference that the law firm did represent that client.
I would not make that inference. I am trying to see if there is some
relationship hetween your responsibility or a judge’s responsibility
to disqualify himself when past relationships arise.
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Judge Haynsworta. Well, let’s set out—I mean my relations were
past only, because I had no interest in the law firm after going on the
court in 1957. But I have not thought and T don’t think, I don’t think
it should be thought that I should not sit on cases in which casual
clients of my former law firm might be involved. And I assuine if you
say my law firm represented St. Paul that we did, but it was not a
client that was very close to me. I owned no stock in it. T had no
interest in the outcome.

Senator Bavm. T have taken the liberty of going through the Martin-
dale Hubbell records and finding those companies or corporations,
those businesses that are listed in Martindale Flubbell as being rep-
resented by your former law firm, and comparing that with the several

cases that appeared before you, and T am willing to accept your judg-
ment that there was not a sufficiently close relatlonslnp

Judge HavyNswoRrTH, Yes,

Senator Bayir. And there is no need of proceeding further on a case-
by-case basis, because I amn willing to accept your judgment as far as
the first re]atlonshm is concerned, “and ['m sure that the same relation-
ship would exist in the others.

Now, you have been quoted, and T wonder if it is accurate, that if
you had that Darlington-Deering Milliken case to do over again, that
you would still sit, that you would still feel that you did not have
a sufficient conflict of interest.

Judge Havwnswont. Even if I knew at the time all that I know
about it now, I would feel compelled to sit. A duty, a judge has a
duty, I feel, to sit unless there is a legal reason for his not sitting. And
this can ach]eve a major 1mp0rta,nce tn a case being heard en banec.
Even when it is not heard en banc, if a judge seeks to avoid sitting on
a case in which there is no legal reason for him not to sit, it means
the Chief Judge—and that’s me—rmust rearrange the schedule with
a departure from the random selection of panels because you can’t
change one case without changing something else and you can’t change
one panel without changing sometlung else. And to protect the random
selection of panels so that every litigant in the eourt, so far as we
can, can be assured that the outcome of the case will not depend on
any prearranged selection of the judges that are to hear it, requires
that all this be held at o very minimum. And we have sought to do that.

Senator Bayu. You vmuld do it over again. T admire your tenaecity.
I am not sure I concur in the ]udn'ment but then that’s

Judge Havnswort. It is not tenaciousness, sir. But 1t 1s a judge’s
duty to serve unless there is a legal reason that he shouldn't serve. And
I may suggest that the judges in the Federal system have been a coura-
geous group on the whole. They have sat on unpopular cases. They
have sat on eases where many of them would have given anything in
the world if they could have avoided it and where a lax rule would
permit them to avoid sitting.

And I think judges like that should be encouraged and they should
not be made to feel that they ought to be limited.

Senator Bavyu. Did Darlington know you were on that——

Judge HavywNswortH. Sir?

Senator Baym. Did Darlington know you were on the board at the
time that case was held?
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Judge HayNswortH, On the board of the vending concern?

Senator Baysm, Vending concern.

Judge HayNswortH. No, sir.

Senator Baywx, You mentioned yesterday that, as I recall, in re-
sponse to Senator Tydings’ question: When was the first time there
was any public knowledge or awareness that you were an investor or
stockholder in Carolina Vend-A-Matic?—your answer: “I don’t think
that became known until after this appointment. It became known to
the people involved in the lawsuit, of course, in December 1963.”

Now, either this is true or what you just said. There is a little con-
flict there.

Judge Havynsworta. I don’t understand, sir.

Senator Cook. Will the Senator yield ?

Senator Ervin. I submit, Mr. Chairman, he said it hadn’t been pub-
licly known until after he was appointed. But he said it became known
to the people involved in the lawsuit back in 1963 when Miss Patricia
Eames communicated to Judge Sobeloff, the chief judge of the fourth
circuit, what turned out to be a totally unfounded rumor.

Senator Cook. I think thisisin the record.

Senator Bays. I think the allegations of bribery that were made
to Judge Sobelofl have been proven adequately incorrect.

Senator Ervin. Yes; and I think Attorney General Kennedy, who
was a very brilliant person, had all of the facts before him at the time
that he made the statement that the facts showed that the charge of
bribery and the allegation of a confliet of interest were absolutely un-
founded and he wrote a letter in which he =aid he had complete con-
fidence in Judge Haynsworth.

Senator Bavu. And he based this——

Senator Kenwepy. Would the Senator yield ?

Senator Bayu. Let me just pursue this one point. He based it on
a letter of Judge Sobeloff. And in reading Judge Sobeloff’s letter 1
have had no inclination to find, or no indication that the judge

The Caammman. You better read it again,

Senator Ervin, It’s got all the facts.

The CHairMaN. It does raise a question, in fairness to this nominee.

Senator Bays. I have read it, Mr. Chairman.

The Cramyan. It does raise a question of conflict of interest.

Senator Ervin. I have to say what Phillip said to the Ethiopians:
“TUnderstandeth what thou readeth.”

Senator KeNxNepy. Would the Senator vield?

Senator Bayn. Let me just pursue this one point.

Does the chairman find in the Sobeloff letter—and he has had a
chance to study it a great deal more than I—the fact that Judge
Haynsworth claimed a half million dollars in Vend-A-Matic?

The Cmamrman. I think the question of conflict of interest was
raised in the Sobeloff letter, and I think it was raised in Miss Eames’
letter. The letters are part of the record. They will speak for themn-
selves.

Yes: I think that.

Senator Wenxeny, Will the Senator yield?

Senator Bayu. I yield.

Senator Kexxepy. I think we can clear it up. Mr. Duffner is here.
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He is familiar with that case. I have had a chance to review the file
on it, and it is certainly my impression from reviewing the file that
the only question that was brought up to Judge Sobeloff, the basis of
the allegation of Patricia Eames was a criminal violation, whether a
criminal violation had occurred because of the alleged “throwing”
of the contracts.

In reading

The Crairman. T think the——

Senator Kennepy. Would the Senator permit me to continue ?

The Cramrman, Excuse me.

Senator Kennepy, Nowhere either in the allegation that was raised
by Patricia Eames or in .Judge Sobeloff’s records or comments did
they ever reach the question about the initial propriety of Judge
Haynsworth sitting on that case. And if any of my distinguished col-
leagues can find that within the record, then I would like to hear that
now, because I have not seen that, And we have Mr. Duffner here, who
is from the Justice Department, who can respond.

We can look.

The matter that came to the Justice Department was sent to the
Criminal Division, referred to the Criminal Division of the Justice
Department for the investigation of any eriminal liability. It did
not come before the Attorney General on a preexisting conflict of in-
terest.

Senator Hrusra, Would the Senator yield ?

The matter was referred to the Criminal Division, and properly
80, because the text of 28 U.S.C. 455 has to do with that, and it re-
quires a judge to disqualify himself in a case in which he has a sub-
stantial interest, and so forth.

However, Judge Sobelofl’s letter clearly indicates in the first two
paragraphs that he is treating as completely unfounded the charge
of bribery or corruption in connection with the award of contracts.
Then he proceeds for the balance of the several page letter to devote
himself to the task of describing the stockholdings of the nominee,
and the fact of his resignation from these boards of directors long
before any court rule was established requiring that that he done,

He arrives at the general conclusion that the court, having all of these
facts in reference upon which any possible conflict of interest could be
based, has declared 1itself as having full confidence in Judge
Havnsworth.

Now, I doubt very much that when the record of stock ownership
and the membership on the board of directors and all of these other
things are so plainly evident to the members of the court as well as to
the Department of Justice, that the Department wounld say: “Wait a
minute. We are not going to deal with anything but Miss Eames’
charge that there was corruption and bribery.”

When they take charge of a case for the purpose of determinin
the violation of a statute on conflict of mterest because of a substantia
interest in a case and a failure to disqualify they take charge of it
for all purposes. To deny that would put the argument on the basis of
a narrow legalistic proposition: A charge of bribery was made; it was
dismissed ; and that’s all.

That's not true interpretation. And the full import of all of that
record will clearly substantiate it. It was the basis of the memorandum
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which the chairman and this Senator issued and which is in the
record. That conclusion is based upon a full and complete and fair
consideration of the record.

Senator Ervin, And I would like to add——

Senator Kennepy. We have

The Caamrman. Would the Senator yield ?

Senator Kexxepy. Would the Senator yield? I think I still have—

The CHatrM AN, T say, will you yield ? .

Senator Kexnepy., Well, I would just like to respond to this
question.

The letter that the Senator from Nebraska refers to does not state
what he alleges is a part of the record. It is two paragraphs long
and I will read it at this time.

Dear Mr, Attorney General :

Enclosed is the file of correspondence passing between our court and counsel
for the Textile Workers Union of America and Deering Milliken Corporation
following the argument of an appeal in our court. Inasmuch as this relates to
alleged conduct of one of our collesgues, we think it appropriate to pass the
file on to the Department of Justice.

In that record—and I cease reading the letter from Mr. Sobeloffl—
or in that letter, there are the charges on page 3 from Patricia Eames
of whether or not a criminal violation has occurred, and in reading
through the record what was suggested based upon the anonymous
phone call is that as a result of this decision, that the vending contract
was thrown to Carolina Vend-A-Matic. And you just can’t get away
from that, and I will stand by this record :

We think it appropriate to pass the file on to the Department of Justice.

Happily, Miss Eames, who wrote the initial letter to the court on December
17, 1963, has herself acknowledged that the assertions and insinuations about
Judge Haynesworth, made to her by some anonymous person in a telephone eall,
are without foundation; but I wish to add on behalf of the members of the court
that our independent~—
and once again the telephone call came on the basis of the “throwing”
of the contract and it is all the way through this file—
are without foundation ; but I wish to add on behalf of the members of the court
that our independent investigation has convinced us that there is no warrant
whatever for these assertions and insinuations, and we axpress our complete
confidence in Judge Haynesworth.

The only point that we have raised both by Judge Sobhelofl’s letter,
which is a part of the record, and is very clear and available to all of
us—is that the guestion that was reached—and I think we have Mr.
Duffner here who was in the Department of Justice at the time and
can clear up this matter if there i1s any open question—that the ques-
tion that was reached was about the criminal liability if the contract
was “thrown.” I don’t see any place within the assertions by the Attor-
ney General at that time that in any way it reached the guestion of
the propriety or the ethical question about Judge Haynesworth’s
originally sitting on that case.

I don’t believe that it was raised. And I don’t believe that the ques-
tion was reached.

Senator Ervin. Will the Senator yield ?

The CrarmanN, The Attorney (Feneral said that he had complete
confidence in Judge Haynesworth. I do not believe that Attorney Gen-
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eral Kennedy would have made such a statement had he thought there
had been a conflict of interest.

Senator Kennepy. Well, I read that same file and T am completely
confident that there was no criminality involved in it, and I share
Attorney General Kennedy’s expression as well as Mr, Sobeloff’s ex-
pression of complete confidence in Judge Haynesworth.

The CHamrmaw. There was no criminality involved in it and no
conflict of interest,

Senator Kennepy. That’s not—where does it say that?

Senator Ervix. Well, I can tell you, If you yield to me, I will show

oL

Senator Kexnnepy. No, I am yielding to—1I am asking——

The Crairaan. That’s the meaning of the letter the Attorney Gen-
eral wrote, and above it, above it in the file it had the initials,

Senator Ervin. If the Senator will yield, I will show where the
question was put.

The Cuairman. All right.

Senator Kenxepy. If you stand up, does it help——

Senator Ervin. I will tell the Senator from Massachusetts T always
stand up, even when I am sitting down.

This whole investigation was set in motion by a letter of December
17, 1963, written by Miss Patricia Eames to Judge Sobeloff, the Chief
Judge of the T7.5. Court of Appeals, After setting forth this rumor
which had been conveyed to her by an anonymous telephone call charg-
ing bribery, she wrote the three-page letter, and she put this in the
closing paragraph:

We believe that an investigation should be made immediately. We do not know
whether we ourselves should ask the Justice Department to investigate or whether

we should leave the handling of this matter entirely up to you. It is clear to us
that you are the first person to whom the matter should be referred.

Now, here are the words I invite attention to:

Whether or not a criminal violation has oceurred, we certainly believe that if
the Deering Milliken contract was thrown to Carolina Vend-A-Matic, Judge
Haynsworth should be disqualified from participating in the decision in this
ease, and that the resulting two-to-two decizion should lead to the sustaining
of the NLRB decision below.

Now, so this statement coupled with the acknowledgement that
Judge Iaynsworth was a vice president of Carolina Vend-A-Matic
contained earlier in the letter, conveyed the alleged eriminal charge and
also the charge of a conflict of interest. And that was investigated by
Judge Sobeloff, and Judge Sobeloff sent a copy of a letter, wrote a
letter on December 18, 1964, which is contained in the Department
of Justice file. In the letter, Judge Haynsworth reviews all of these
facts about Judge Haynsworth——

The Cramman. Let's have order.

Senator Ervin (continuing). In connection with Carolina Vend-A-
Matie, and he closed with a statement that “However unwarranied the
allegation™—this is the first allegation—*since the propriety of the
conduct of a member of this court has been questioned”—and it is
questioned in two respects-——

Senator Kenneny. Doesit say two respects?

Senator Ervin. No, but I interpolate it was a question in two re-
spects: First, whether there was evidence of a bribe and, second,
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whether there had been impropriety by reason of Judge Haynsworth
holding office in Carolina Vend-A-Matic.

Senator Bayu. Will the Senator yield ?

Senator ErviN, Not yet; wait until I finish this.

However unwarranted the allegation, since the propriety of the conduct of a
member of this court has been questioned, I am today, at Judge Haynsworth’'s
request and with the concurrence of the entire court, sending the file to the
Department of Justice, together with an expression of our full confidence in
Judge Haynsworth.

He sent the whole file, including Patricia Eames’ letter stating
that he ought to disqualify himself, irrespective of the other char;
the main charge. This was considered in the Department of Justice
and a very brilliant Attorney General of the United States, Robert F.
Kennedy, after getting this file and Judge Sobeloff’s, the file from
Judge Sobeloff, he says—

Dear Mg, CHIEF JUuDgE: This will acknowledge receipt of your letter dated
February 19, 1864, enclosing the file that reflects your investization of certain
assertions and insinuations about Judge Clement F. Haynsworth, Jr.

And I pause to interpolate that one of those assertions was that he
should be disqualified by reason of his holding office in Carolina
Vend-A-Matic.

Then he concludes with this paragraph:

Your thorough and complete investigation refiects that the charges were
without foundation. I share your expression of complete confidence in Judge
Haynsworth.

Thanks for bringing this matter to my attention.

Bincerely,
RoperT F, KENNEDY, Altorney General.

Both things were brought to his attention,

The CaarMan. Gentlemen, we will go over to 2:30.

(Thereupon, at 12:35 p.n. a recess was taken in the hearing, to
reconvene at 2 :30 p.m. thissame day.)

AFTERNOON BESSION

The Cratrman. The committee will come to order.

Senator Coox. Mr. Chairman, could T ask the indulgence of the
members of the committee for just about 5 minutes? I have an appoint-
ment at HUD with my mayor and a few other people, and it is really
important, and I would like to get one point into the record, one ques-
tion, if it is agreeable with the members of the committee.

Senator Bayh. It is agreeable with me.

The CrATRMAN. (o ahead.

Senator Coor. Thank you.

Judge, there is one question I want to ask you right at this point
because I think it is important in regard to the interrogation which
was going on just prior to our leaving, and I preface it with this: First
of all, because apparently we are going on strict constructionism, asthe
Senator from Michigan was discussing this morning, because we are
taking this record and giving it a very strict constructive point and
no more.

Secondly, the point I would like to make is obviously the Textile
Workers Union of America must have been totally and completely sat-
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isfed with the report that was made and with Judge Sobeloft’s report
and the Attorney General’s report because they made no motion for a
new trial in the Fourth Cireuit on the grounds we are now discussing,
they made no mention of it in their motion for certiorari or the petition
for certiorari in the Supreme Court of the United States, and made
no mention of it at any time whatsoever, and on this basis, Judge, do

ou feel that this committee or the Senate as a whole is bound by the
gobeloﬁ investigation or by the action of the Justice Department in
19642

TESTIMONY OF HON. CLEMENT F. HAYNSWORTH, JR., NOMINEE
TO BE ASSOCIATE JUSTICE OF THE SUPREME COURT OF THE
UNITED STATES—Resumed

Judge HayxswortH. No, I do not, sir, though I think what was done
isimportant in fixing the context of the thing at the time.

The members of my court, of course, knew of my stock interest in
Vend-a-Matic. T do not recall that I told them with precision that it was
a one-seventh, but they knew I was one of a small group which owned
it, and there 15 no fact that has been brought out since that was
not known by the judges of my court at the time. I think if they thought
there was any impropriety in my sitting they would have said so and
they would not have written as they did to the Department of Jus-
tice. And I think it is important, too, in showing my reaction to the
accusation at the time it came, that I was not content with an out-of-
hand rejection. I wanted the facts developed at the time, and after it
was done I wanted the whole thing submitted to the Department.
These, I think, help to set the context.

But as far as foreclosing inquiry in the Senate, I do not think
so. Indeed the question having been raised I want the Senate to pass
on the merits. And my position is that if a hundred judges and a hun-
dren bishops and everybody else swore in 1964 that T had committed
no impropriety whatsoever, the question is bhefore this Senate and I
want the judgment of this Senate. I may say that while I am concerned
about myself and my reputation, I much more am concerned about my
country and the Supreme Court as an institntion, and if there is sub-
stantial doubt about the propriety of what I did and my fitness to
git on the Supreme Court, then I hope the Senate will resolve the doubt
against me. If there is no substantial doubt, I hope the thing can be
laid aside so that the Supreme Court can serve, with me on it if I
am there, as it should serve, as an institution deserving the respect of
the people. So that T implore the committee itself, and the Senate itself,
to consider what was done in 1964 in the context in which it was done,
but not to feel foreclosed at all from reaching the merits of this matter
and exercising its own judgment on the propriety of what I did.

Senator Coox. Thank you, Judge, and thank you, gentlemen, Mr.
Chairman,

The CHaIRMAN. (Gentlemen, could we Lave a short executive session.

(Whereupon, a short recess was taken in which the committee pro-
ceeded into executive session and after which the hearing was resumed. )

The Caarrman. Now, Judge, there are a number of witnesses who
have appointments who are here now, who were here a week ago to
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testify but the hearings were canceled due to the death of Senator
Dirksen. We have decided to take certain of those witnesses now, both
on your side, and I have agreed to hear Mr. Meany tomorrow after-
noon, whether you are through testifying or not. We are going to take
these witnesses but T want you {o hold vourself ready so that at the
conclusion of that testimony you can go back on the stand.

Judge Hay~nsworth. T will be at your beck and eall, sir,

The Cruarman. The witnesses we are going to call are from out of
town. I do not think—T would like to get through with them before
I call the Washington witnesses,

My, Frank?

Senator KenNepy, Mr, Chairman, just before the first witness comes
this afterncon, T would like to, if T could, make a very brief statement
in terms of perspective, the debate which was underway when we re-
cessed this morning, if T could do this at this point of the record today.
There is no necessity for the judge to remain here.

Judge HaywsworrH. If I may be excused.

Senator Kennepy. Just prior to the first witnesses this afternoon.

First Jet me say that I do not feel it is extremely important or rele-
vant to us here now to decide exactly what the Justice Department in
1964 said or meant to say about the allegation against Judge Hayns-
worth. Even if they had done a thorough investigation and had explie-
itly cleared the judge of every conceivable legal or ethical violation,
we would not be foreclosed from reexamining the matter now and
making up our own minds. The only reason for going into this collat-
eral debate now is that some people have tried to advertise Attorney
General Kennedy’s letter for something it was not. Judge Haynsworth
himself was guoted by the Associated Press as saying that he thought
his actions were and I begin to guote now, “entirely proper. I wouldn’t
have done it if I thought otherwise. The judges in my court thought it
proper and Robert Kennedy thought so.”

Two members of this committee have issued a press release assert-
ing that the Justice Department considered all aspects of Judge
Haynsworth’s conduet, including the question of judicial ethics and
conflict of interest, and that J ucfge Haynsworth was absolved of any
misconduct.

Now these statements not only are not accurate—they could not be
accurate, for my understanding of the practice of the Department of
Justice at that time is as follows: if any question of judicial behavior
was referred by anyone to the Department, the matter was referred
in all cases to the chief judge of the court involved, unless there was
some problem of a criminal violation. The questions of ethics and
canons were left solely to the courts themselves in due respect to the
proper separation and distribution of powers and responsibilities
among the branches of the Federal Government. The fact is that if any
questions of judicial ethics or the canons had come before the Depart-
ment in some proper way, as for example in the form of proposed
legislation, the division primarily responsible—as we have seen in the
%wtancle of Mr. Rhenquist’s letter—would have been the Office of Legal

Oounsel.

Now if we look at the file, as placed in the Congressional Record
for September 10, 1969, at page 510394, we can see exactly what hap-
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pened. Judge Sobeloff sent the Depariment his file which, he said, had
convinced the complainant that her “assertions and allegations about
Judge Haynsworth were without foundation” and had persuaded the
jndges of the 4th circuit that “there is no warrant whatever for these
assertions and allegations.” Now the distinguished Senator Exvin and
T have both read the relevant sections of Miss Eames’ letter but let me
dosoagain:

Depending on a number of facts which we do not know but which could be
discovered by an investigation with subpoena powers, there ray or may not he
violations of 18 U.S.C. Sections 201 and 202. It would appear, however, that
only one fact which is now unknown—namely, whether or not the Deering
Milliken contract was thrown to Carolina Vend-a-matic--needs to be known in
order to conclude that Judge Haynsworth should have disgnalified himself
from participating in this decision.

And again:

Whether or not a criminal violation has occurred, we certainly believe that
if the Deering Milliken contract was thrown to Carolina Vend-a-matic, Judge
Haynsworth should be disqualified for participating in the decision in this case.

Tt is important to note that the only fact tying Judge Haynsworth
to Vend-a-Matic alleged by the informant and suggested by Miss
FEames was that the judge was a vice president of the firm. And in the
entire correspondence I have seen no indication that Miss Eames knew
or that Judge Sobeloff knew or that the other judges knew or that the
Department of Justice knew that Judge Haynsworth was a founder
of Vend-a-Matic, that he continued to hold a one-seventh interest in the
firm until 1964, that that interest was worth nearly half a million
dollars, that he may have continued to assist in obtaiming financing for
the firm while he was on the court, that he himself was personally
liable on corporate debt in the amount of perhaps several hundred
thousand dollars, all facts which have only come to light recently. Nor
could they have known of a fact which only came to light this morning,
namely that all except 10 or 12 of the 46 major chients of Carolina
Vend-a-Matic were involved in the textile industry, for which, as our
colleague has pointed out, the Darlington case raised extremely im-
portant issues. Let me say that T have not made up my mind as to the
relevance and impact of all these facts, but T do know that they were
not known to or passed on by the fourth circuit or the Justice Depart-
ment in 1964. The court and the department were focused on a simple
allegation—that Deering Milliken vending contracts were “thrown®
to a company of which Judge Haynsworth was a vice president, and
therefore the Judge was either guilty of a violation of the bribery
statutes or at least had to disquaﬁify 1imself after the “throwing” of
those contracts. The allegation appeared untrue, and therefore the
suggested course of action was not called for. Tt is as simple as that,

Thanlk you very mueh, Mr. Chairman.

Senator Ervin. T would just like to point out the question of ethics
was also before Judge Sobeloff, Judge Sobeloff and the court, and he
passed on the question on the record to show the ownership of this
stock in Carolina Vend-a-Matic, but I agree with the first suggestion
you made that whether they passed on this question or not, it goes not
relieve us of the duty to passon it.
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TESTIMONY OF JOHN P. FRANK, ATTORNEY, PHOENIX, ARIZ.

The Crarmraran. Mr. Frank?

Stand please, sir. Hold up your hand.

Do you solemnly swear the testimony you are about to give will be
the truth, the whole trmth, and nothing but the truth, so help you God ?

Mr. Franxk. I do.

Mr. Chairman

Senator Kennepy., Just a minute, Mr. Frank. I think there was a
question being addressed to the chairman.

The CuairmMan. Do you have a prepared statement?

Mr. Frank. Yes, Mr. Chairman. The members should have two doc-
uments, letters to you, sir, a letter of September 3, which T hold in
my right hand, and a supplemental letter of September 8, which
the clerk has had in sufficient numbers so that I hope they may be
distributed.

The CHatrMaAN, Will they be distributed, please?

Let us have order,

Senator Harr. Mr. Chairman—TI apologize for this, Mr. Frank.

We have just been advised that a witness who had sought to testify,
Roy Wilkins of the NAACP, had been advised that it would not be

ossible for us to have outside witnesses today and that we would

ave to conclude with Judge Haynsworth. Based on that, and the fact
that Mr. Wilkins leaves for Europe in the morning, he departed the
city, and I now am advised isin New York.

The Crawmaran. I cannot hear you.

Senator Harr. As my remarks indicated this morning, I may have
ereater concern with respect to the nominee’s line of decisions than
the degree of his conflict, and certainly Roy Wilkins will speak elo-
quently to that point.

Does anyone know how long Mr, Wilkins will be away? Tt may be
possible that——

The Crairman. I would like to say this, that T have never made a
statement of when any witness will testify. I know nothing about it,
and I never heard it.

Senator Hart. Let us inquire when he comes back.

Mr. Chairman, perhaps our concern is groundless. It may be that
his absence is a matter of only a few days.

Mr. Ravn, Mr. Chairman, my name 1s Joseph L., Rauh, Jr. T am
counsel to the Leadership Council on Civil Rights, I am to testify
with Mr. Wilkins against the appointment of Judge Haynsworth.
This morning Mr. Wilkins was here. Mr. Wilkins told the staff that
he had to leave for Europe tomorrow morning. The staff told him
under no circumstances would he he permitted to testify today, that
the entire day would be used up by Judge Haynsworth. I find 1t most
unfair, if your honor please, to bar Mr. Wilkins, who represents the
leadership conference of millions of Americans, from testifying and
having other persons who favor the witness to come here, but this
comes directly from Mr. Wilkins, that he was told to go home this
morning.

Senator Bavu. Will the Senator yield?

Mr. Rauh, could you deal with the question of when Mr. Wilkins
will be back?
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Mr. Ravr. It is a long trip. It is over a month. It is at least a
month, Senator Bayh.

The Crairman. I know nothing about it, ]

Senator IIarT. Those of us who were advised, whose opinions were
invited with respect to whether we would ask Judge Haynsworth to
step aside, were told that the witness here, Mr. Frank, and several
others had business engagements elsewhere in this country tomorrow
and it was on that basis that of course we agreed.

Senator Hruska. It seems to me the committee is pretty much the
master of its own destiny, and we inet in executive committee and a
case was laid before us for the convenience of witnesses. Maybe Mr.
Wilkins is inconvenienced, but I might say if we adhered to what
the staff informed him he would still not be able to be heard but there
would be the added handicap and obstacle and inconvenience to three
witnesses who can be heard,

The CuairMan. Who on the staff informed you ?

Mr. Ravn. Mr. Wilkins told me this morning that the staff had
said that Mr. Haynsworth, Judge Haynsworth, would go through the
day, indeed he left here on that very—he did not tell me, however—the
stafl has been telling everybody that Judge Haynsworth would be
on all day.

The CH{;IRMAN. What member of the staff ?

Mr. Ravm. Well, Mr. Holloman told me that. It seems most unfair
to bar the leader of the Negro movement in America at the same time
you are putting on some proponent of Judge Haynsworth.

The Cramyax. You made that point one time, [ Laughter. ]

Mr. Ravs. I did not not think it had gotten home.

Mr. Horromaw. Mr. Chairman, throughout these hearings we have
tried to keep all the witnesses as best we could as to our best estimate
of the time they would testify. This morning a staff member did come
to me and said that Mr. Wilkins was here, that he had a plane to catch
this afternoon and asked if he would testify today. I told the staff
member to advise Mr. Wilkins that in my opinion Judge Haynsworth
would probably talte the rest of the day. That was my best estimate,
and it is the same estimate that we have given to all of the witnesses,
and I am—I did not know that these witnesses would be called out
of order, but it has been my estimate that the proponents possibly
would be called after Judge Haynsworth.

Mr. Ravn. Judge Haynsworth would have taken the rest of the
day if it had not been set aside for someone else. It could have been
set aside for Mr. Wilkins,

The CraTRMAN. Sit down, sir.

Senator Harr. May I inquire when Mr. Wilkins leaves the country,
and how?

Mr. Ravm. If Your Honor please, I think it is tomorrow.

Senator Hart. What time?

Mr. Ravn. T am not sure, Your Honor, I will check that and report
back. I will send you a note of the exact time of when Mr. Wilkins
leaves and whether it would be possible maybe even to have a session
tonight to hear him.

Senator Harr. Well, Mr. Chairman, could I suggest then, in order to
avoid what T think would be unfortunate and perhaps completely

34-561—69——38
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unintentional, that the committee hear Mr. Wilkins before he leaves
for Europe in the morning if it is possible for him to do it?

The CaarMan. I would be glad to do that.

Senator Harr. Thank you, Mr. Chairman.

The Cuairman. I would be glad to do that,

Mr. Frank, you may proceed.

Mr. Frank. Mr. Chairman and Senators, you shounld have before
you two pieces of paper, one a Jetter of September 3, and another letter
of September 8.

The CHaRMAN. Identify yourself for the record, please, sir.

Mr. Frawg, Yes,

My name is John P. Frank of Phoenix, Ariz., and if I may answer
the Senator’s question rather more explicitly, at the appendix of the
letter of September 8 there is a biographical sketch, and I take the
liberty of mentioning the high spots there, but I am born and brought
up in the State of Wisconsin and was educated at the University of
Wisconsin and at Yale with the various legal and history degrees
which are set forth there.

I have held various positions in the government and in private praec-
tice, I was law clerk to Mr. Justice Black at the October 1342 term, was
assistant to Secretary Ickes and to Attorney General Biddle.

I taught law from 1946 to 1954 at Indiana University and at Yale
Law School, and have taught at various other universities from time
to time, but for 15 years I have been principally engaged as a prac-
ticing lawyer in Phoenix, Ariz., and as a practicing author principally
on legal subjects.

I am the author or editor of some nine hooks largely on legal sub-
jects, and these include several works on the Supreme Court and on
related matters.

My forthcoming book to be published in the next few days is & work
in the form of lectures given at the University of California Law
School on the dedication of the Earl Warren Legal Center there.

I am a member of the Advisory Committee of the Supreme Court
and the Judicial Conference on Civil Procedure, and I have been the
author of articles in numerous magazines.

Senator Eastland, it is obviously of some relevance as to the attitude
which one brings to these matters clearly has some bearing on where
lie comes out, and so in the first footnote to the letter of September 3 I
have itemized a little bit about the matter of attitudes, and I, there-
fore, note that I have been associated by abiding conviction with the
Democratic Party as a supporter of President Kennedy, President
Johnson, and Vice President Humphrey, and I have been engaged in
a good deal of litigation at one time or another involving public
questions.

I believe that I had the honor of filing in the U.S. Supreme Court the
first brief calling for total school desegregation in the case of Sweatt
against Painter in 1950. I was one of the first to write in favor of
that position which has become the one-man, one-vote rule, and most
recently 1 was co-counsel in the case of Miranda against Arizona, on
the prevailing side.

The forthcoming book I am about to have out is dedicated to Chief
Justice Warren,
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Now, the reason that you have asked me, Senator Eastland, to ap-

ear here is that in 1947 I wrote an article on the subject of disquali-
Ecation of judges, which appeared in the 1956 Yale Lats Journal, and
that article is, so far as I know, is still the most extended discussion of
that subject.

Now, I turn then to the precise matter which was the subject of a
letter you sent to me, Senator Eastland, which was whether Judge
Haynsworth might properly have disqualified in that case referred
to as the Darlington case, and I have tendered to you the answer in
the negative, that it would not have been proper disqualification
practice for Judge Haynsworth to have disqualitied himself in that
case.

Now, in the statement which you have, which I assume it would be
merely tedious to read and 1 shall not, we recite the details of what
happened, but I have nothing put down on paper which is not what
you alreaéy know, namely that the matter came to the court involvin
a labor dispute concerning the Darlington Co. In a loose kin
of a way, Deering Milliken may be regarded as a holding company
which had a 60 percent interest in Darlington as a kind of a sub-
sidiary. In turn Judge Haynsworth had a substantial interest, a one-
seventh interest, in a company called Vend-A-Matic, as you know.
Vend-A-Matie, in turn, did business with some of the Deering Milliken
subsidiaries but not with this one. The work which Vend-A-Matic had
from the Deering Milliken subsidiaries amounted to about 34 percent
of its total business, and it was obtained by a competitive bidding
process.

Now, the precise question in disqualification terms which is pre-
sented is what is to be done in the so-called third party situation—
that is to say where a judge is connected with a third party who, in
turn, has a business connection of some sort with a party to a lawsuit,
and that, reduced to its legal substance, is the problem which is here.

In this connection then we have the precise question, should Judge
Haynsworth have disqualified himself in this case because he was con-
nected with a third party, which, in turn, had such a business relation?

Now, if T may pass to page 3 of my statement, we reach the matter
of the general principles of disqualification. There are, as you know,
two basic sources of the law of disqualification: first is the common
law which is drawn from England and second are the statutes which
have been passed which add to that common law and to some extent
alter them.

Now, in addition to that, in addition to the commen law base on a
statutory overlay, there is also what might be called a kind of a gen-
eral coverage umbrella over the field wiich is the due process clause
of the Federal Constitution, which is to say that some kinds of dis-

ualification are so basic that they are not left to the statutes or to
the commen law but rather a person would be thought to be denied
his constitutional rights if a judge participated in a case when in this
extreme sense he was disqualified. and the two leading examples of
this in English and American law are Dr. Bonham’s case on which
Lord Coke wrote—who held that not even an act of Parliament could
permit a judge to participate where he got part of the fine which he
would levy, and that principle is carried into the American law in
the leading case of Tumey against Ohio.
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So that our Supreme Court has laid down the rule that a fair trial
must be a trial in which the full requirements of due process are met
and no man is to be allowed to be a judge in his own case,

Now, at common law, as distinguished from the statutes, a judge
could be disqualified only for what was technically known as interest,
but this has been expanded by the growth of the law to cover other
areas, so that we now have a triumvirate of grounds of disqualifica-
tion and these are the three grounds of interest, relationship, and bias.
And speaking in a general way for just a minute, and then I will be
technical and apply to the matter 1n hand, interest is the personal
involvement of the judge in the result, as, for example, if he has an
interest in property which is being foreclosed. Relationship is family
connection with a party or perhaps with an attorney, and bias is,
let us say, a hostility to a party such as a longstanding personal
enmity.

Now, these broad terms get their meaning only as they are inter-
preted further in the statutes and in the cases, and the principal in-
terpretation in the federal system is set forth in 28 United States Code
455 to which you made many references in the course of these dis-
cussions already, and that is the Federal interest statute, and its says
that any justice or judge of the United States shall disqualify him-
self in a case in which he has a substantial interest, has been of counsel,
has been a material witness, is related and so on, but the heart of it
for purposes of your matter is that the judge must disqualify if he
has a substantial interest in that particular case.

Now, there is one other important generalization which needs to
be mentioned. There are two views of disqualification in the United
States which are reflected in the decisions and in the practice around
the country. One is the so-called hard qualification view, and that is
that the judge must be disqualified in the strict sense of interest, bias,
or relationship. The other is a soft disqualification view which existsin
my own State of Arizona and in most of the newer States, which
really is that you can disqualify a judge simply because you want him
out so that in our State we get simply what amounts to one peremptory
challenge; we can remove one judge simply for the asking. But these
two systems exist side by side in the United States and what we need
to know, because it 